


ACCOMPLICE. 
See Evivence, 25, 26, 27. 


ACCORD AND SATISFACTION. 
See Dismission or a Cause. 


ACCOUNT. 
Szz Boox Accounrr. 


ADMINISTRATORS. 
Bee Execurors anp ADMINISTRATORS. 


ADVANCEMENTS. 


_ The second proviso to the third sec- 
tion of the act of 1806 (Rev. ch. 
701) was prospective as well as 
retrospective in its operation ; and 
slaves placed by their parents in 
the possession of their children, 
since that act, and remaining in 
the possession of such children, 
antil the death of their parents in- 
testate, are to be taken as advance- 
ments to the children. Thomp. 
sonv. Todd. 63 


AGENT. 


Where an agent had received money 
to pay off certain debts of his prin- 
cipal, and made a payment to the 
creditor, for which the principal 
was by mistake credited twice, 
such agent, in an action against 
him by the creditor to recover the 





amount of the mistake, cannot be! 


1 


rendered liable therefor, if it ap- 
pears that he afterwards had a 
settlement with his principal, and 
paid over to him the balance re- 
maining in his hands, after being 
allowed for only what he had ac- 
tually paid the creditor. State 
Bank v. Robards. ill 


ALIBI. 
Sea FE vivence, 6, 24, 


4 
ALIMONY. 
Sex Drvorce, 10. 


AMENDMENT. 


. The Superior Court may in its 


discretion permit the plaintift to 
amend his writ after a verdict in 
his favour, and the Supreme Court 
has no right to supervise the exer. 
cise of such discretion. Alston 
v. Hamlin. 115 


2. It is competent for the court, af- 


ter a motion in arrest of judgment, 
to alter the record during the same 
term, by inserting into, or striking 
from the minutes, whatever may 
be necessary to make it when en- 
rolled, speak the trath; and if, by 
such alteration, the grounds for a 
motion in arrest be removed, upon 
an appeal nothing can be look 
ed to but the record in its com- 
pleted state. State v. Roberts. 540 
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APPEAL. 

1 Ina criminal prosecution, where, 
upon a conviction in the county 
court, the defendant appealed to 
the Superior Court, and in that 
court an order was made for the 
removal of the cause to an adjoin- 
ing county for trial, it is too late for 
the state, when thecause is called 
for trial in such county, to have 





3. A master has the whole term of 


apprenticeship to perform his stip. 
ulation to teach the apprentice ; 
and if he dies without performing 
it,. but so long before the expira- 
tion as to leave time for perform. 
ance had he lived, no action lies 
for a breach of it. Ibid. 476 


ARBITRATION AND AWARD. 


the appeal dismissed for want of J, If arbitrators to whom a question 


an appeal bond, especially where; 
the defendant had been in custody 
ever since the conviction. State 
v. Mitchell. 237 
. The Act of 1831, c. 34, allowing 
appeals to the Supreme Court from) 
interlocutory judgments, does not 
alter the nature of the judgments 
to be ‘reviewed, but only the time 
of that review. Nothing but er- 
rors in law can be examined on 
appeals to the Supreme Court.— 
Hence an order giving the defen- 


dant time to plead, unless the 
plaintiff will ¢onsent to certain 
terms, is not the subjeet of appeal. 
Bank of the State v. Taylor. 250 


APPRENTICE. 

. A covenant in an indenture of 
apprenticeship, under the act of 
1769, (Rev. ch. 69, sec. 19,) to 
teach the apprentice to read and 
write according to law, is not an 
engagement that the apprentice 
will or shall learn to read and 
write. And if the apprentice is 
incapable of acquiring the art of 
reading and writing, afier proper 
means have been taken to teach! 
him, the covenant is not broken.| 
Wyatt v. Morris. 108 





is referred decline rendering a 
judgment, and only declare an 
opinion upon it; or if, mistaking 
the subject submitted, they adju- 
dicate not on the controversy of 
title between the parties, but on 
the conflicting claims between one 
of the parties and a third person, 
the parties will not be bound there. 
by ; because in the one case there 
is no award, and in the other it is 
not on the matter submitted. Al 
ston v. Hamlin. 115 


2. A letter written by the plaintiff, 


with the concurrence of the de- 
fendant, to two persons, calling 
upon them to say how he the 
plaintiff ought to dispose of certain 
slaves, which he had given since 
1806, by parol, to his deceased 
daughter and son-in-law, between 
his grand-daughter and the .de- 
fendant, who had married another 
grand-daughter, that had died, is 
not a submission to arbitration of 
the plaintiff's title to the slaves in 
question; and no expression of 
opinion of the persons called on, 
in what form soever made, can be 
obligatory upon the plaintiff's title 
to such slaves. Ibid. 115 


2. The death of the master excuses 3. A covenant to submit a matter of 


the performance of the covenant 
for teaching, boarding, &c. re- 
quired to be inserted in the in-' 
denture of apprenticeship; but if 
he covenant to do a collateral act,' 
as to give the apprentice a horse, 
his executors are bound to perform 


it. Goodbread v. Weils. 476) 


difference to arbitration will bind 
the party to perform the award, 
although there is no express stipu- 
Jation to that effect; and in an 
action upon the covenant, non- 
payment of the sum awarded may 
be assigned as a breach. Simpson 
v. M Bee. 229 
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ARREST OF JUDGMENT. 


A motion in arrest of judgment can- 
not be sustained because it does 
not appear from the endorsement 
on the indictment that the wit- 
nesses were sworn before they 
were sent to the grand jury; for 
the jadgment can be arrested only 


charge was directed, said to him, ~ 
“there is a warrant against you ; 
do you submit?” and he answered 
that he did, and then entered into 
a recognizance for his appearance 
to answer the charge specified in 
the warrant, it was held to be an 
arrest amounting to an imprison- 


for matter appearing, or for the, ment of the person. Haskins v. 
Young. 527 


See Suerirr,— Warrant, 2, 5. 


omission of some matter which 
ought to appear in the record, and 
those endorsements form no part 
of the bill, 


ARREST. 


. Aconstable cannot, under a war-| , 


rant, nor by virtue of his office, 
make an arrest out of his own 
county, although under a reasona- 
ble belief that a felony has been 
committed, and that the person 
arrested was the felon. Copeland 
v. Islay. 505 


2. An arrest is an actual interference 


with the person, or a compulsory 
restraint of it. But these terms 


ASSIGN MENT. 
Sex Guaranty, 1, 3.—Hvussann 
anp Wirz, 1. 


ASSU MPSIT. 
See Consipgerarion, 1, 2, 3. 


ATTACHMENT, No. 1. 


1. A judgment rendered on an ori- 
ginal attachment cannot be avoided 
or reversed, or treated as a nullity 
by a mere stranger, for error or 
irregularity in the proceedings up- 
on which the judgment was ren- 
dered. Skinner v. Moore. 138 


are not identical; and where an, Under the 65th section of the act 


officer, having a warrant, went to 
the defendant, and informing him 
of the fact, said to him, “ do you 
submit?” and he answered “ cer- 
tainly,” and went with the officer 
before a magistrate, and there en- 
tered into a recognizance to an- 
swer the charge ; tt was held, to be 
such an arrest as amounted to an 
imprisonment of the person. Mead 
v. Young. 521 
3. In an action of trespass and false 
imprisenment for an unlawful ar- 
rest, it is admissible to prove that 
the plaintiff paid the defendant a 
certain sum of money on account 
of the transaction for which the 


of 1777, (Rev. c. 115,) the county 
in which an attachment should is- 
- sue, returnable to the county court, 
is the county from which the debt- 
or has removed, or is removing 
himself privately ; and if it be is- 
sued, and returned to the county 
court of any other county where 
the debtor may have property, it 
may be abated by plea for want of 
jurisdiction as to the person; but 
if ne such plea be put in, and the 
creditor obtains a judgment for his 
debt, the same being within the 
jurisdiction of the county courts, 
such judgment will be valid and 
conclusive. Ibid. 138 


arrest was made, in order to show 3. By our attachment law, a judg- 


the animus which influenced the 
proceedings. bid. 521 
4. Where a person went voluntarily 
before a magistrate, and while 
there, an officer, to whom a war- 
rant against him for a criminal 


ment obtained upon a proceeding 
in an original attachment is placed 
upon the same footing with a judg- 
ment rendered in a court of Re- 
cord, according to the course of 





the common Jaw. It cannot be 
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collaterally impeached by evidence 

or by plea, except by a plea deny- 

ing the existence of the record, 

and is conclusive until it be set 

aside by the same court, or re- 

versed upon a writ of ertor or on 

an appeal by a superior tribunal. 

i 138 

. Where it appears from the record 
that the property attached is not 

the property of the debtor, the 

judgment thereon is absolutely null 
and void; for an appearance, or a 

service of process on the person or 

property of the defendant is essen- 

tial to the validity of every judg- 

ment; but the fact that the pro. 

perty attached was not that of the 

defendant, cannot be shown by 
evidence de hors the record ; and 
the interlocutory judgment con- 
demning the property attached as 
the property of the defendant is as 
much conclusive as apy other judg. 
ment, until it be set aside or re- 
versed. Ibid. 138 
. An irregularity or defect in the 
affidavit upon which an attachment 
issued, if error at all, will not ren- 
der the judgment void. Ibid. 138 
. A judgment for a larger sum than 
that sworn to in the affidavit, is 

erroneous for the excess only. 

Ibid. 138 

. A plaintiff in attachment who ob- 
tains a judgment, sues out execu- 

tion thereon, and becomes the 
purchaser at the sheriff's sale, will 

not be affected by any irregularity 

in the sueing out of the attach- 

ment, or any other proceeding 

prior to the judgment. The judg- 

ment is the act of the court, and is 





a sufficient authority for what is)l. 


recularly, that is, according to the 
course of the court, done under it. 
Ibid. . 188 
There is no law in the statute 
book which more demands a strict 
construction, than the attachment 
law ; and very trivial objections to 





the process, and to the jurisdiction 
as to the persons, and the like, are 
to be listened to, if brought for- 
ward at the proper time. Ibid, 
146 

. If the attachment states that the 
debtor has absconded from the 
county in which it issues, it seems, 
that it cannot be contradicted as to 
that fact by evidence in pais. 
Ibid. 147 
10. Negotiable securities may be at- 
tached as “ money due to the de- 
fendant.” Ibid. 153 
11. In an original attachment, any 
defect in the affidavit is waived by 
an appearance and pleading in 
chief. Gormon vs. Barringer. 502 

See Evipence, 28. 


AWARD. 
See ARBITRATION AND AWARD. 


BAILMENT. 
See Possession, 2. 


BASTARDY. 


1. A defect in the examination of a 
single woman, as to the putative 
father of her bastard child, is 
waived so as to prevent the pro- 
ceedings from being dismissed, by 
the person charged appearing and 
making up an issue whether he be 
the father or not. State vs. Car. 

368 

bas- 


son. 
2. Proceedings before justices in 
tardy cases, being matters of police 
only, are more favorably construed 
than those which are criminal in 


their nature. bid. 370 
BEQUEST. 
A residuary clause in a will, by 
which all the testator’s real and 
personal estate was directed to be 
sold by his executors, will not pass 
slaves which he had given to a 
child by parol prior to 1806, but 
which he had subsequently obtain- 
ed possession of, and held as bailee 
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until his death, nor will it author- 
ize a sale of said slaves by the ex- 
ecutors so as to defeat the title of 
the donee under the act of 1784. 
(Rev. ch. 225, S. 7.) Bell v. 
Culpepper. 
. Where a legacy is given to a de- 
scribed class of individuals, as to 
the children of A. B., and no pe- 
riod is assigned for the distribution 
of it, the persons answering this 
description, at the death of the 
testator—that is the children of A. 
B., then in existence or legally con- 
sidered as then in existence—are 
alone entitled to the bequest. But 
when the enjoyment of the thing 


given is not to be immediate, but is/2, 


postponed to a particular period, as 
at the death of A. B., and there are 
no special provisions in the will 
indicating a different intent, then 
not only those who answer the de. 
scription at the death of the testa- 
tor, but those who come into being 
after his death, and before the time 
when the enjoyment is to take 
effect, so as to answer the descrip- 


See Devise—Executory Devise 
—Leeacy Ibid. 125 


BILLS, BONDS, PROMISSORY 
NOTES. 


18/1, An acknowledgment of a balance 


‘due at the end of three months” 
for the delivery of certain specified 
articles, is not a promissory note, 
because it contains no express pro- 
mise to pay, but is a stated ac- 
count ; and a partial failure of the 
consideration, as a mistake in the 
quantity of the articles delivered, 
may be proved in reduction of the 
amount admitted on its face te be 
due. Purtel v. Morehead. 239 
An assignee of a promissory note 
or of a single bond, who takes it 
after it is due, is bound by any de- 
fence which existed against it and 
would be available if the action 
were brought in the name of the 
assignor ; and this rule is not con- 
fined to defences affecting the note 
or bond transaction itself, but ex- 
tends to a distinct and independent 
set-off. Haywood v. McNair. 283 


tion at any time before that assign-/3. A memorandum reciting the as- 


ed for the distribution, are all 
entitled to take; and if any thus 
entitled to take die before the pe- 
riod of distribution, and there are 
no words in the will indicating an 
ulterior disposition of their inter- 
ests, as to the survivors, they are 
vested interests, and are transmit- 
ted to their representatives. Knight 
v. Wall. 125 
3. A bequest by a testator of a negro 
girl and her increase to his daugh. 
ter, for life, and after her death, 
that “the girl shall go to the chil- 
dren” of his daughter, will carry 
the increase of the girl, as well as 
the girl herself, to the children, 
after their mother’s death, although 
such increase are not mentioned in 
the bequest over, unless it appears 
from other parts of the will that 
the testator intended otherwise. 





signment of a promissory note, and 
engaging to pay, on demand, a 
stipulated price therefor, is a ne- 
gotiable security ; and proof that 
the note in consideration of which 
it was made, was a forgery, cannot 
be admitted against an assignee 
for value, who received it before its 
dishonor. Elliott v. Smitherman. 

338 


. An endorsement of a note to a 


bona fide endorsee, made by the 
payee in a fictitious name, in 
which it was made to him, is 
valid, although the name was as- 
sumed for a fraudulent purpose. 
Ibid. 338 


. A bond for the payment of a cer- 


tain sum in “ bank stock, or law- 
ful money of the United States,” is 
not negotiable under the act of 
1786, (1 Rev. Stat. c. 13, sec. 3,) 
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so as to enable the assignee to sue 
in his own name. Alezander v. 
Oaks. 513 


BOND. 


- To an action of debt upon a bond 
it may be pleaded, that the bond 
was given upon the consideration 
of the plaintiff’s using his influence 
to procure a certain marriage for 
the defendant; and if the issue 
upon such plea be found for the 
defendant, it will avoid the bond. 
Overman v. Clemmons. 185 

. A bond with a condition to be void 
upon the payment of sach damages 
as might be recovered of the prin- 
cipal obligor, for wrongfully bring- 
ing a suit in equity against the 
obligee, is a guaranty that the 
principal shall be able to satisfy 
any judgment obtained against 
him, in an action on the case, for 
wrongfully filing the bill; and no 
action can be brought on such 
bond until the obligee has obtain- 
ed such a judgment, and failed 
to procure satisfaction. Davis v. 
Gully. 360 

. An instrument signed and sealed 
in blank, and handed to an agent 
verbally authorised to fill up the 
blank and deliver it, is not the 
bond of the principal; and after 
declarations of the principal ap- 
proving of the delivery by the 
agent, made in the absence of the 
instrument, and without any act in 
relation to it, will not amount to an 
adoption and ratification of the de- 
livery. Davenport v. Sleight. 381 
See Brixs, Bonps, AnD Promissory 
Notes. 


BOOK ACCOUNT. 

The term “ book account” may com- 
prehend a signed account, as well 
as an open one; and where the 
judgment of a single magistrate 





appeared to have been given on : 
warrant for more than sixty dollar 


due by book account, it is to be 
taken in support of the magis. 
trate’s jurisdiction, that the book 
account was a signed account. 
Turner v. Edwards. 539 


BOUNDARY. . 


1. Where a grant called for a “ be- 


ginning at a pine at the sound 
side, and running thence along the 
sound and marsh S. 36° E. 220 
poles to the head of a bay which 
makes out of the sound,” it was 
held, that the sound was the boun- 
dary ; and that such a call could 
not be departed from to follow 
mere course and distance, under 
any circumstances. Slade vy, 
Neale. 61 


2. A grant calling for a corner of an 


adjoining grant, and three of its 
lines, is in the absence of proof 
that it was run differently, to be 
confined to them; and the fact 
that the grantee after its date, exe. 
cuted a deed for the adjoining tract, 
which did not refer to either of the 
grants, and called for the same 
corner, and one of the three 
above mentioned lines of his 
grant, and corresponded nearly 
with the other two, is not sufficient 
to control the calls of his grant. 
Flannigan v. Lee. 427 


3. A deed executed by the owner of 


two adjoining tracts fur one of 
them, but containing no averment 
as to the boundaries of the other, 
does notestop him from showing 
the true boundary of the other 
tract; and the deed conveying 
only an estate for the life of the 
bargainees, he has a right upon the 


. death of one of them to recover 


an undivided part although he de- 
clared forthe whole Jbid. 432 
See Evipence, 19, 30. 


CANCELLATION. 
Sze Wits, 4, 5. 
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CAPIAS AD SATISFACIENDUM. 


A precept directed to the “ sherift 
or jailer” of a county, and com- 
manding him to receive the body 
of the defendant “into the com- 
mon jail of the county, and him 
safely keep within the walls of 
said jail until he shall render” to 
the plaintiff “the amount of the 
jedgment,” &c. is nota ca. sa. but 
a mittimus, and without a proper 
ca. sa. will not authorise the de- 
tention of the defendant, nor make 
the sheriff liable for his escape. 
Walker v. Vick. 99 


Sex Suenrirr. 


CAPITAL CASE. 
See Jurors anp Jury. 


CASES APPROVED—No. 1. 


1. Knight vs. Thomas, 1 Hay 289. 
Cutlar vs. Spillar, 2 Hay 61. 
Lathain ws. Outen, Ibid 66. Anon, 
Ib. 86. Westws Dubberly, N. C. 
Term, Rep. 38. Sherman vs. Rus- 
sel, 1 Car. Law Repor. 467. M’Cree 
vs. Houston, 3 Murph. 429. Wat- 
ford vs. Pitt, Ib. 468. Lynch vs. 
Asbe, 1 Hawks 338. Rhodes vs. 
Holmes, 2 Hawks 193. Bell vs. 
Culpepper. 18 

2, Bryan vs. Brown, 2 Murph. 343. 
Hamilton vs. Adams, Ib. 161. 
Ingram vs. Kirby. 21 

3. State vs. Simpson, 2 Hawks 460. 
State vs. Scott. 35 

4. Sandifer vs. Foster,1 Hay. Rep. 
237. Slade vs. Neal 61 

5. Bull’s Admr. vs. Brooks, 

Thompson vs. 

6. Jones vs. Ruffin, 3 Dev. Rep. 
404. M’Kinnon vs. MéLean. 85 

7. Governor vs. Eastwood, 1 Dev. 
Rep. 157. Saunderson vs. Rogers, 
3 Dev. Rep. 38. Borden vs. 
McKinnil, 4 Hawks 279, and Sea- 
well vs. Bank of Cape Fear, 3 Dev. 
Rep. 279. Sarkinton vs. Alexan- 
der. 87 


3} 


7 


8. Saunders vs. Hamilton, 2 Hay. 
Rep. 282. Shober. vs. Robinson, 

2 Murph. 33, and Williams vs. 
Shaw, N. C. Term Rep. 197: 
Martin vs. Cowles. 10L 
9. Clancy vs. Overman, ante 1 vol. 
page 402. Wyatt vs. Morris 108 
10. Phelps vs. Blount, 2 Dev. Rep. 
177. Sikes vs, Basnight. 157 
11. State vs. Spier, 1 Dev. Rep. 491, 
State vs. Ephraim. 162 
i2. Grice vs. Ricks, 3 Dev. Rep. 62. 
Sherrod vs. Woodward, 4 Ibid 360 
and O’Dwyer vs. Cutler, 1 Ibid 
312. Adcock vs Fleming. 226 
13. McIntire vs. Oliver, 2 Hawks 
209. Willis vs, Hill. 234 
14. Crow vs. Holland, 4 Dev. Rep. 
417, and Featherston vs. Mills, 
Ibid 596. O’Kelly vs. Clayton. 
15. Lucas vs, Wasson, 3 Dev. Rep. 
398. Cole vs. Terry. 254 
16. Debow vs. Hodge, 1 Car. Law. 
Repor. 368. Wasson vs. King. 263 
17. State vs. Trexler, 2 Car. Law 
Repor. 90, and State vs. Mills, 2 
Dev. Rep. 420. State vs. Love, 267 
18. Haywood vs. McNair, 3 Dev. 
Rep. 231. Haywood vs. McNair. 
283 

19. State vs. Brett, 3 Dev. Rep. 122, 
and State vs. Benton, ante 196, 
State vs. Morgan. 352, 356 
20. McKee vs. Hicks, 2 Dev. Rep. 
379. Davenport vs. Sleight. 382 
21. Dark vs. Marsh, 2 Car. Law 
Repor. 249. Thomas vs. Alex- 
ander. 386 
22. Pigot vs. Davis, 3 Hawks 25, 
and Governor vs. Twitty, 1 Dev. 
153. Snead vs. Rhodes. 386 
23. State vos. Hall, 2 Hay. 105, and 
State vs. Jernagan, 3 Murph. 12. 
State vs. Haney. 400 
24. O’Dwyer vs. Cutler, 1 Dev. 312, 
and Bell ws. Ballance, lbid 393. 
Adcock v. Fleming. 470 
25. Doe vs. Hyman, 1 Dev. Rep. 
382. Harrell vs. Hoskins. 481 
26. Powell vs. Hampton, Conf. Rep. 
86. McCulloch vs. Tyson. 2 
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Hawks 336, and Lavender vs. Prit- 
chard, 2 Hay. 337. Gormon v. 
Barringer. 502 
27. Smallwood vs. Smallwood, ante 
page 330. Mastin vs. Waugh. 519 


CASE STATED FOR THE SU- 
* PREME COURT. 

1, It is not competent to reverse a 
judgment for an abstract proposi- 
tion delivered by the judge, how- 
ever erroneous; and unless the 
evidence be so stated as to raise 


the question, it is merely abstract./3. 


Nor can the Supreme Court go 
out of one record to another to find 
the evidence given, or the points 
made or decided in the former. 
State vs. Hardin. 412 
. An exception, which was intended 
to bring under review the construc- 
tion of a deed, cannot be consid- 
ered, where the terms of the deed 
are not given in the case stated, 
nor the deed itself certified as a 
partof it. And the judgment will 
be affirmed, although it may not be 
perceived that it was right, if it do 
not appear to be wrong. Brooks 
vs. Ross. 484 


CERTIORARI. 
Sez Jupemenr, 1, 2. 


CHALLENGE OF JURORS. 


Sez Jurors anv Jury, 3, 4, 5, 6, 7,8. 
New Tariat 1. 


CLERK’S BOND. 
See Jusrices—Verpicr, 3. 


CONSIDERATION. 


1. A promise made by the vendor of 
a slave, upon the slave’s being dis- 
covered to be unsound, either.to 
cure him or to refund the price, 
there being neither a warranty of 
soundness, nor a fraud in the sale,| 
is void for want of a consideration ; 
because there is no obligation on 


or to cure the slave; neither does 

any thing of gain to him, or of loss 

to the vendee, result from the pro- 

mise. Hatchell vs.Odom. 302 
2. It is nut every moral obligation 
that is sufficient in law to raise an 
implied promise, or to support an 
express one. Such orily are availa- 
ble considerations which would 
originally have been good, but for 
some rule of policy, as a promise 
to pay a debt barred by the statute 
of limitations or the like. Ibid. 306 
But a moral obligation which 
never could have been enforced is 
not a sufficient consideration to 
support an express promise. — 


See Bitts, Bonps, ayp Promissory 
Norss, 1, 3. 


CONSTABLE’S RECEIPT. 
See GuaRanrty. 


CONSTABLE. 
See Arrest, 1, 2, 4. 


CONSTITUTIONAL. 


Sze Free Necxoes, 2—Private 
PRrorerTY TAKEN FOR THE USE 
or THE PvuBLic. 


CONTRACT. 


Sez Consimperation, 1, 2, 3.— 
Guaranty, 2—Maiu Conrract. 


CORPORATION. 


1. Debts due a corporation must be 
sued for in the corporate name ; 
and cannot be recovered in an ac- 
tion brought in the name of A. B. 
president and C. D. and E. F. di- 
rectors of such company. Brittain 
v. Newland. 


Sze Rau, Roap Company. 


COVENANT. 


Where the defendant entered into a 





the vendor to refund the money, 


penal bond to the plaintiff, with a 
condition which recited that the 
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plaintiff “had contracted with the 
defendant to furnish a steam-en- 
gine, &c. and to put up a saw- 
mill frame of the best materials 
&c. the said. defendant to find 
every thing, erect the furnace and 
flue &c., and to have the whole 
done in a convenient, durable and 
workmanlike manner, &c. and to 
have the whole done”’ by a certain 
time, it was held that the defen- 
dant was to furnish the engine and 
all the materials, and do all the 
work, and not the furnace and flue 
only ; and that though there might 
be some ambiguity in the first part 
of the condition asto who was 
to furnish the engine &c., yet 
by reading the whole instrument, 
it was clear that the defendant was 
bound to furnish all the materials 
and do every thing in discharge of: 
his bond. Gordan v. Rainey. 487 
See Apprentice, 1, 2, 3—Arsit- 


TRATION anp Awarp, 3—Evi- 
DENCE, 9, 10. 


DAMAGES. 

Sez Muus, 1, 3, 4—Privare 
Property TAKEN FoR THE Use 
or THE Pusuic, 1, 2. Ver- 
picT 2. 


DECLARATIONS. 
Sex Evivence, 2, 5, 8, 19, 22, 
26, 28. 


DEED. 

1. Where an instrument purporting 
to convey land, was signed, sealed, 
and delivered, by the grantor to the 
grantee, it is a deed, and not as 
escrow ; although the parties after- 
wards placed it with a third person 
for safe keeping until they both 
should call for it. Gibson v. Par- 
tee. 530 

2. Fraud in the execution of a deed 
will, at law, avoid it. Ibid. 530 

See Bonp, 2. Inranrt, 3, 4, 5, 6, 
7, 8. Propate. Recisrra- 
TION, 4, 

2 





DEED IN TRUST. 


See Recistration. 
DEMAND. 


See Detinve. Esecrment, 1. 
LimiTaTIons, STATUTE OF 7, 8. 


DEPOSITIONS. 

1. The provisions of the act of 1777 
(Rev. ch. 115s. 14) requiring pro- 
cess to be returnable to the term 
next ensuing its teste, does not apply 
to commissions to take depositions 
which may be made returnable to 
any subsequent term. Duncan v. 
Hill. 291 

2. Commissions to take testimony are 
issued at the instance, and for the 
benefit of one of the parties, and he 
will usually make them returnable 
at the earliest day consistent with 
convenience. But if through laches 
or awish to delay the trial, he 
should not do so, the non-execu- 
tion of the commission will be ad- 
judged an insufficient reason for 
asking a continuance, Ibid. 291 


DESCENT. 

. Where land was devised by a 
grandfather to a grandson who 
would have succeeded to the grand- 
father’s land in case he had died 
intestate, it shall, upon the devi- 
see’sdying without issue, descend 
to his first cousin on the part of his 
grandfather, rather than to a half. 
brother, who is not of the blood of 
the devisor. Felton v. Billups. 308 


2. Land directed by a testator to be 


sold, but not devised for that pur- 
pose, until a sale, descends to the 
heir. And if converted out and 
out, the rule at law is the same ; 
the doctrine of conversion being 
confined to the court of equity. 
Ferebee v. Proctor. 439 
DETINUE. 

No demand is necessary to be shown, 
in order to sustain the action of 
detinue for slaves, where it appears 
that when the action was brought, 
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the defendant held and claimed 
them as his own property. But if 
it were necessary, a demand made 
by one of several plaintiffs would 
be sufficient, where it was not ob- 
jected to by the defendant at the 
time it was made. Knight v.| 
Wail, 125, 


DEVISE. 
1. In a will, the words “ my will and 
desire is, that all my property that 
I have not b fore given away and 
lent,to be equally divided between” 
&c., carries to the devisees every 
reversionary interest of the testator 
which has not been before specifi- 
cally devised, whether they were 
in his cont-mplation or not, and 
whether known or unknown by 
him, unless there is a manifest in- 
tention to confine them to other in- 
terests ; and a subsequent contin. 
gent limitation to the children of 
one of the devisees, is not suffi- 
cient to raise this intention. 
Harrell v. Hoskins. 479 
2. The words “ all my property” in- 
clule every thing, unless, the inten- 
tion to the contrary be plain. 
dbid. 
See Powsr I1—4—5. 

DISCONTINUANCE. 
Where an original writ is returned 
“not found” and a term is per- 
mitied to elapse without suing out 
an alias, the suit is discontinued ; 
and if at a subsequent term an 
alias be sued, its date is the com- 
mencement of the action, and con-| 
sequently in an action for slander, 
if the words were spoken more 
than six months before its date, 
the statute of limitation is a bar. 
Fulbright v. Tritt. 49] 


D SMISSION OF A CAUSE. 

An entry in a cause pending in 
Virginia, whereby, by the consent 
of parties, the suit is dismissed, 





and the defendant adjudged to pay 


INDEX. 


the plaintiff his costs, not being in “ 
that state a bar to a subsequent 
suit for the same cause of action is 
not so here; neither is the entry 
of the payment of the costs, in the 
absence of all other proof, evidence 
to support the plea of accord and 
satisfaction. Carter v. Wilson. 
276 


DISORDERLY HOUSE. 


One who entertains strangers only 


oceasionally, although he receives 
compensation for it, is not an inp- 
keeper ; and if on such occasions 
gambling, drinking and fighting 
take place, he is not indictable as 
the keeper of a disorderly house. 

State v. Matthews. ‘424 


DIVORCE. 


1. A petition praying for a divorce 


a vinculo matrimonii only, will be 
dismissed, if the petitioner is not 
entitled to that relief, and upon 
being refused it, declines asking 
for any other ; for a decree for a 
divorce a meusa et thore, even in a 
proper case for it, will never be 
made by the court, unless at the 
instance of the party. Whittington 
v. Whittington. 64 


2. Whether adultery committed by 


either party during an agreed sep- 
eration, would entitle the other to 
a divorce from bed and board, 
under the act of 1814 (Rev. ch. 
869) Quere. But whether it 
would or not, it is certain, that the 
adultery of the wife after an aband- 
onment of her by her husbaid, 
would not entitle Aim to that relief. 
Ibid. 64 


3. An upreasonable delay by one 


party, after a probable knowledge 
of the criminal conduct of the other, 
will, if unaccounted for, preelude 
‘ such party from obtaining a deeree 
for a seperation from bed and 
board. bid. 64 


4. Every objection which can be 
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urged against a decree for a sep- 
aration from bed and board, will 
apply with still stronger force 
against a decree for a dissolution 
of the marriage ; and though a di- 
vorce a niensa et thoro, may be al- 
lowed in some instances to a per- 
son who is not entirely impeacha. 
ble, who may not gave been ex- 
emplary in all the attentions and 
stipulated offices assumed in con- 
tracting the marriage relation, yet 
the policy of the law, the interest 
of the offspring, the tranquility and 
happiness of families in general, 
forbid the dissolution of marriage, 
at the suit of a person to whom a 
default in any of the essential du- 
ties of married life can be fairly 
imputed. bid. 64 


5. A petition for divorce ought, as 
far as possible, to charge specifically 
the facts to be given in evidence. 
When open and promiscuous pros- 
titution is the foundation of the li- 
bel, it may be sufficient to allege 
it in more general terms, because 
the charge is of a nature to admit 
of very general evidence; but 
when the petitioner relies on adul- 
tery committed with a particular 
person, or at a particular time, 
such person, time and place, ought 
to be specially and plainly charged 
Ibid. 64 


. Thelaw will not be active to pro- 
tect a husband from his wife, if his| 
acts have been conducive to her 
turpitude, or if his conduct evince 
ee on his part to her prof- 

igacy, in its inception or progress: 
fue P progre 


- Where a wife openly prostitutes 
herself through a period of several 
years in the neighborhood of her 
husband, and he makes no inquiry, 
does not interpose nor even utter 
&@ murmur, it implies a license to 
the wife, so far as his rights and 


Il 


pleases, and amounts by fair in- 
tendment and constructively to 
condonation. Ibid, 72 


8. Suit for a divorce ought to be 
brought within so short a time, as 
reasonably to shew, that the party 
is smarting under, and acting on a 
proper sense of the wrong itself; 
and that he has not acquiesced 
until he finds it necessary to justi- 
fy himself to others, or becomes 
desirous of a divorce for some oth. 
er ulterior purpose. Ibid. 73 


9. The discretionary authority given 
by the act of 1814 (Rev. ch. #09,) 
to the court to decree a dissolu- 
tion of the marriage, or a separa. 
tion of the parties, where one of 
them leaves the other and is living 
in adultery, is not an arbitrary dis- 
cretion, but a sound and judicial 
one, founded on reasonable and 
fixed principles. bid. 74 


10. The courts of this state have not 
power, in petitions for divorce and 
alimony under our law, to allow 
alimony pendente lite. Wilson v. 
Wilson. 377 

il. A petition which states that the 
husband has treated the wife with 
cruelty, and offered indignities to 
her person, but which specifies no 
particulars of either, is not suffi- 
cient to authorize a decree for a 
divorce. Ibid. 381 


DUE BILLS. 


1. The act of 1816 (Rev. ¢ 900,) 
relates to the former one of 1809, 
(Rev. c. 770,) and the scope of 
both acts, or of the act of 1816, 
corstrued in reference to that of 
1809, is to make it an indictable 
offence to issue, pass or receive 
‘small notes, checks or due bills as 
a substitute for money. Hence the 
intent that a note issued should 
pass current as a substitute for 
money, or that in fact, it was so 





honor are involved, to act as she 


issued and passed, is an essential 
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ingredient of the offence, and must 
be averred in the indictment, and 
proved on the trial. 
Humphreys. 555 
2. The acts of 1809 and 1816, pro- 
hibiting the issuing and circula. 
tion of small promisory notes or 
due bills as money, are not uncon- 
stitutional. Ibid. 555 


EJECTMENT. 


1. In an action of ejectment by one 
tenant in common against another, 
proof of a demand to be let into 
possession by the lessor of the 
plaintiff subsequent to the demise 
laid in his declaration, and a re- 
fusal by the defendant denying the 
plaintiff's right, is evidence from 


INDEX. 


of equity, and does not affect titles 
atlaw. Bellv. Culpepper. 18 


State v.\2. The acceptance of a legacy under 


a will, will not at law, prevent the 
legatee from setting up any claim 
which he may have to property 
bequeathed to another person in 
the same will, Alston v. Hamlin. 

. 115 


ENTRY AND GRANT. 


. A grantee cannot, under the act 


of 1798 (Taylor’s Rev. App. 123,) 
maintain a scire facias, to repeal a 
prior grant of the same land; 
neither will the fact of his entry 
being the first entitle him to that 
remedy. O'Kelly v. Clayton. 

246 


which the jury may infer a pre-2. An elder entry converts a paten- ~ 


vious ouster, or adverse possession, 
at the time of the demise laid in 
the declaration. Hargrove v. 
Powell. 97 


2. By entering. into the general con- 


sent rule, a tenant in common ad- 
mits the ouster of his companion. 
To avoid such admission when 
there has been no actual ouster, 
he must apply to the court, for 
leave to enter into a special rule, 


tee of the same land with notice, ° 
into a trustee, and the appropriate 
remedy is in equity. Ibid. 249 


EQUITY. 


A court of law can determine wheth- 


er a suit in equity was wrongfully 
brought or not. Davis v. Gully. 
363 


ESCAPE, 


requiring him to confess lease and|See Carias ap SaTISFACIENDUM.. 


entry at the trial, but not ouster 
also ; and this special rule will al- 
ways be granted, when the tenant 
does not dispute his co-tenant’s 
title ; but where he does dispute 
his companion’s title, he shall be 
compelled to confess lease, entry 
and ouster before he pleads. Ibid. 
97 
See Bounpary 3—Evipence 9, 10— 
Inrant 8—Mesne Prorits. 


ELECTION. 


1. The doctrine of election, by which 
a person is prohibited from taking 


a benefit under a will, and at the!3. 


same time disappointing the plain 
provisions of that will in favor of 
third persons, is confined to courts 





night. 


ESCROW. 
See Deep. 


ESTOPPEL. 


I. The act of 1806 (Rev. ch. 701,) 


having been enacted on purpose to 
exclude all parol evidence of a gift 
of slaves, necessarily avoids every 
parol estoppel that might be set up 
to defeat its operation. Alston v. 
Hamlin. 115 


. A title to slaves cannot be acqui- 
red by a parol estoppel. 
v. Wail. 


Knight 
125 


A person claiming title under one 
who is estopped, will also be bound 
by the estoppel. Sikes v. Bas- 
; 157 





INDEX. 


4. He who claims title to land by es- 
teppe! is, as to those estopped in 
the constructive possession of the 
land ; and in an action of trespass, 
no one who is bound by the estop- 
pel can prove a euperior title in a 
stranger, unless the court be sat- 
isfied that such trespasser at the 
time he entered, did not claim title 
under the deed by which he is es- 
topped; in which case the evi- 
dence would be admissible to 
shew that he was accountable in 
damages to the stranger who had 
the better title, and not to the 
plaintiff. Ibid. 157 


5. A final judgment in a petition for 
partition of real estate under the 
act of 1789 (Rev. ch. 309,) 1s con- 
clusive upon all the parties to it; 
and each party is estopped to dis- 
pute the title of any other to the 
lot assigned to that other in sev- 
eralty. Mills v. Witherington. 433 

See Bounpary, 3—Possession, 1. 


EVIDENCE. 


1. Where the propriety of admitting 
testimony in the court below de- 
pends upon an inference of fact, 
such inference must be drawn by 
that court; and the admission of 
testimony founded upon such in- 
ference, cannot be assigned es er- 
ror in the Supreme Court. State 
v. Swink, 9 


2. Where it appeared upon a trial for 
murder, that the deceased came to 
her death in part from strangula- 
tion with a rope, and the prisoner 
while before the examinary magis- 
trate, but before the examination 
had begun said—in reply to a by- 
stander who had a rope in his 
hand—*that is not the rope ;” upon 
which the magistrate observed to 
the prisoner, “ keep that to your- 
self; “at was hell, that the 
prisoner’s declaration was admis- 
sible in evidence against him 
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further of his own accord, or at the 
suggestion of the magistrate. Ibid. 9 
3. Where a man, who is at full li- 
berty tospeak, and not in the course 

of a judicial enquiry, is charged 

with a crime and remains silent, 

that is, makes no denial of the ac- 

cusation either by word or jesture, 

his silence is a circumstance which 

may be left to the jury, to be con- 

sidered together with other cir- 

cumstances in deciding upon his 

ilt. bid. 9 

. Where the judge. in charging the 
jury upon the subject of presump- 

tive evidence in a capital case, 

stated that there were three grades 

to wit, slight, probable and vio- 

lent ; that the jury was not to con- 

sider the first all, but that they 

might act upon the two others, 

though the testimony must be such 

as to satisfy them beyond a reaso- 

nable doubt, of the guilt of the pri- 

soner and further that the cir- 

cumstances must be as clear and 

as strong as the testimony of one 

credible and respectable witness— 

it was held that taking the whole 

charge together, there was nothing 

in it of which the prisoner had a 

right to complain. Ibid. ro) 


5. In criminal as well as in civil — 
cases, the whole of an admission 
or declaration made by a party is 
to be taken together. But the acts 
or declarations of a party are not 
to be excluded, because not as 
complete as he intended they 
should be. Ibid. 13, 14 


6. To repel the allegation of an alibi, 
it is relavant to prove that on the 
morning after the uff-nce was com- 
mitted, a servant of the defendant 
went to a neighbour’s house to 
borrow a pair of saddle-bags, and 
returned with them towards home, 
if it be further proved, that the 
defendant was seen soon after. 
wards, with a pair of saddle-bags, 
going in a direction from home. 





whether he desisted from speaking 


State v. Scott. 2% 
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7. It is not allowable to counsel, on 
a cross-examination, to put a ques- 
tion to a witness concerning any 
collateral fact not relevant to the 
issue, for the purpose of disprov- 
ing the truth of the expected an- 
swer by other witnesses. His an- 
swer to such a question must be 
taken as conclusive ; and no evi- 
dence can be afterwards admitted 
to contradict it. But this rule 


does not apply to any inquiry re- 
specting the fuct in issue, or its 
attendant circumstances, or any 
facts immediately connected with 


Radford 
39 


the subject of inquiry. 
v. Rice. 

8. A declaration made in the pre- 
sence and hearing of a witness and 
not contradicted by him, is proper 
to be submitted to the jury as evi- 
dence that he acquiesced in and 
admitted the truth of such decla- 
ration; and if at variance with his 
testimony on the trial, may be used 
to impeach his credibility. bid. 

39 

9. In an action for the breach of a 
covenant for quiet enjoyment, the 
record of a recovery in ejectment 
by a third person against the 
vendee, effected after notice to the 
vendor of the pendency of the 
ejectment, is not conclusive evi- 
dence against the vendor, of the 
superior title of such third per- 
son. Martin v. Cowles. 101 

10. It seems that such a record is not 
any evidence of title against the 
vendor. Ibid. 101 

11. A copy of a will made in another 
state, with its probate certified by 
the Judge of the court in which 
it was proved, and accompanied by 
the testimonial of the Governor of 
that state, that the person who gave 
that certificate was the proper offi- 
cer to take such probate, and to 
certify the same, is a sufficient au- 





thentication of the will, under our 
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act of 1802 (Rev. ch. 623) to au. 
thorize its reception as evidence in 
our courts. Knight. vy. Wall. 125 


12. The marriage of slaves in this 
state, consisting of cohabitation 
merely, by the permission of their 
owners, does not constitute the re. 
lation of husband and wife, so as 
to attach to them the privileges 
and disabilities, incident to that 
relation by the common law. 
Hence it was held, that a slave 
who was the wife of another slave 
might give evidence against him 
even in a capital case. State v. 
Samuel. 177 


13. But if the wife of a slave were 
incompetent to give evidence 
against him during their cohabita- 
tion as man and wife, yet she 
would undoubtedly be admissible 
after they had seperated, and she 
had become the wife of another 
slave. Ibid. 177 


14. In every case arising upon the 
question of the admissibility of hus- 
band and wife as witnesses for or 
against each other, whether the 
witness be called by the one side 
or the other, the test and the only 
test of competency is this; are 
they in fact and in law husband 
and wife? Ibid. 179 


15. The incidental notice taken of 
the marriage of slaves to be found 
in some of our statutes for instance 
in the act of 1729 (Rev. c. 19) 
does not legal ze their marriage, 
so far as to affect the question of 
their admissibility as witnesses for 
or against each other. Ibid. 183 


16. To authorize the admission in 
evidence of a paper purporting to 
contain the substance of a letter 
sent to the plaintiff, to which he had 
returned an answer, it was held to 
be sufficient, after a notice to pro- 
duce the original, to prove that 
at a’ particular time, a letter 
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written to be sent to the p’aintiff, 
and tlhe same in substance with the 
paper then offered, was seen and 
read by one witness, though he did 
not see it sealed and delivered to 
the messenger ; and that another 
witness about the same time car- 
ried a letter to the plaintiff, from 
whom he received another letter, 
which the plaintiff told him was in 
answer to the one he had brought. 
Overman v. Clemmons. 185 
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party had no opportunity to cross- 
examine him. Ibid. 244 


22. Declarations of a witness incon- 


sistent with his testimony on trial, 
may be given in evidence to discre- 
dit him. Ibid. 244 


23. In an action of slander, transac- 


tions between the defendant and 
others, to which the plaintiff was 
in no way privy, are not admissible 
in evidence against the plaintiff. 

Hamilton v. Smith. 274 


17. A letter sent to one of the parties 24. A defendant in attempting to 


cannot be given in evidence to 
prove the facts stated in it; but if 
the party to whom it is addressed 
write an answer thereto, such an- 
swer can be read against him, and 
the letter must also be admissible 
to explain the answer. 
and the answer form together a 
written conversation. Ibid. 185 


18. A marriage settlement in which 


the plaintiff was a trustee for the 
intended wife, may be given in 
evidence to show the plaintiff's in- 
fluence with her, where evidence 
of such influence is admissible; but 
it is very slight evidence and can 
be used for that purpose only. Ibid. 

185 


19. In questions of boundary, the 


prove an alibi, cannot give in evi- 
dence what he stated to a witness 
who saw him at a distant place at a 
particular time. State v. ——. 
34 


The letter\2>- The unsupported testimony of an 


accomplice, if it produces entire 
belief of the prisoner’s guilt, is 
sufficient to warrant a conviction. 
And the usual direction to the jury 
not to convict upon it, unless sup- 
ported by other testimony, is only 
a precautionary measure to pre- 
veut improper confidence being re- 
posed in it; and the propriety of 
giving this caution, must be left to 
the discretion of the judgé who 
tries the cause. State v. Haney. 

390 


declarations of a deceased person'og Where an association for a cri- 


are admissible in evidence; but 
not those of a person who has ,re- 
moved from the state. Hartzog v. 
Hubbard. 241 


20. A sworn copy of a letter cannot} 


be received without accounting for 
the original. Marphy v. Mc Niel. 
244 


21. One party cannot give in evi- 


minal purpose ig proved to exist, 
the acts of one of the associates 
in furtherance of that purpose, as 
well as his declarations in respect 
of it, are admissible against the 
others; and this where the act or 
declaration is subsequent to the 
actual perpetration of the crime. 
Ibid. 390 


dence a conversation between him-/27. The evidence of an accomplice 


self and a third person-in the ab- 
sence of the other party ; for as to 
what the party himself said, it was 
only his own declaration , and as 
to what the third person said, it 
waS not an oath, and the opposite 





is undoubtedly competent, and 
may be acted on by the jury, as a 
warrant to convict, although en- 
tirely unsupported. Itis however 
dangerous to act exclusively on 
such evidence; awl therefore the 
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court may properly caution the jury, 
and point out the grounds for re- 
quiring evidence confirmatory of| 
some substantial parts of it. But 
the court can do nothing more ; 
and if the jury really yield faith to 
it, it is not only legal, but obliga- 
tory on the consciences to found 
their verdict upon it. Stale v. 
Hardins. 407 
28. Upon the trial of an action com. 
menced by original attachment, 
the court may permit the bond ex- 
ecuted upon suing out the process 
to be cancelled, and another given 
in order to enable the plaintiff to 
examine a surety to it. Garmon 
v. Barringer. 
29. A claim to» land without posses- 
sion, does not raise the presump- 
tion of a grant. It is also incom- 
petent to show a mistake in the 
description of a deed. In both 
cases it is nothing more than the 
party’s own declaration, which, 
unsustained by accompanying acts, 
is not evidence for him, nor for 
any person setting up a derivative 
title under him. Daney v. Sugg. 
51h 
30. Hearsay evidence as to bounda- 
ry post litem mortam is inadmis- 
sible. Ibid. 515 
See Juvement, 6.—Justice’s Jupe- 
MENT, 2.—Laws OF ANOTHER 
State.—Mesne Prorits.— 
Murper, 1.—Usvry. 


EXECUTION. 


1. A writ of venditioni exponas di. 
rected ‘ to the sheriff” for the sale 
of land levied upon by a sheriff who 
has gone out of office, will not au- 
thorise a sale of land by such late 
sheriff; for whatever power is 
granted by the writ, is given to him 
to whom it is directed. Tarking. 
ton v. Alexander. 87 


2. An ex-sheriff cannot sell lands} 


levied upon by him under a fi. fa. 


503) 
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venditioni exponas directed to him ; 
and it seems that when a sheriff 
has levied upon lands which ‘re. 
main unsold until after he goes 
out of office, the vendilioni should 
issue to his successor, and not to 
him. Ibid. 87 
Where a sheriff has levied upon 
both lands and goods and gone out 
of office, a general venditioni may 
issue to the new sheriff, where the 
s have been delivered over to 
him; but if he cannot get the 
s from the old sheriff, a dis- 
tringas should issue to him to com. 
pel the old sheriff to sell the goods ; 
to which may be added a special 
venditioni in case the moneys 
thereby raised be not sufficient to 
satisfy the judgment, authorising 
the new sheriff to sell the land—or 
if the plaintiff chooses to waive the 
levy, a special fi. fa. to the new 
sheriff for the residue. Ibid. 87 
4. A vested remainder in slaves may 
be sold during the life of the tenant 
for life, under a ft. fa. against the 
person entitled to each remainder. 
Knight v. Leak. 133 
All vested legal interests of a 
debtor which he himself can legal. 
ly sell, in things which are them- 
selves liable to be sold under a fi. 
fa. may also be sold. Ibid. 135 
See Fraup, 1, 2.—Suerirr’s Sauz. 


3. 


5. 


EXECUTOR DE SON TORT. 


1. A resident of this state, at whose 
house a citizen of Georgia died 
while on a visit, cannot, in a suit 
by a creditor of the deceased liv- 
ing in Georgia, be rendered re- 
sponsible as an executor de son 
tort for taking possession of a sum 
of money which the deceased had 
with him at the time of his death, 
and paying it over without notice 
of the creditor’s claim, to a person 
who had administered upon the ef- 
fects of the deceased in Georgia. 





while he was in office, without a 


Nisbet +. Stewart. 24 





2. Whether in such a case he would 
be responsible to a creditor in this 
state,Qu? Ibi 24 


EXECUTORS AND 
TRATORS, 


1. An administrator who is sure} 
a debt of his intestate, by giving 
his own bond in lieu of that of his; 
intestate, and taking up the latter, 
intends prima facié’a payment of] 
the gebt and nota continuance of 
it. “Vankook v. 'Wilhams. 260 

2. A power to sell land conferred 
upon several executors, must be 
engeuten by all who proved the 

3. W 


ADMINIS- 


Wasson v. King. 


mpe _je 
mig, ex 
ert of cquicg tibad. 
See Executor pe son Toxt.— 
~ 4 * Power. 
EXECUTORY DEVISE. 


Ina of personal property 
\B.R.,,and if he “ dies leaving no 





, 1, 2, 3,4.—Sageirr. 
ELONY. 


1. All crimes which aegis are 
that™term may 


felonies, although 
not be used in tiie statutes creating 

them. State y. Jesse. 299 
2. The office of the term felonice, is 
@ to describe the intent at the instant 


of doing a criminal act—to apprise 





1. .In a prosecution for 
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the .act of 1811, (Rev. .c. -809,) 
regulating: proceedings 6n_indict- 


ments; for it,is matter of sub- 


dispensed 
301 


stance and capnot be 
with. bid. 


‘FORCIBLE ‘TRESPASS. 


See Inor » 9, 10. 
‘FOR Y 


forgery, the 
erase = : seen in the hands 
of the defendant, in the county in 
which the forgery ,is sharget to 
have n commitied, is, in the 
abseueé. of all proof of the place 
where, aad the person by whom 
phe note was actually forged, suffi- 


hirty-five peremptory challenges 
the act of(1777,'(Rev. ch. 
sec. 85,) unless the offence 


FORMER JUDGMENT. 


See Dismission or a Cavst.—lIn- 
DICTMENT, 5. 


FRAUD. 


seems that a purchaser under 
ution, who advances in par 
own , and in part that 
of the def t in the execttion, 
may -acquire a sufficient title to 
stand as a security forthis own . 
money advanced, unless he intend- 
~ed to deceive his creditors, 
@leiming the purchase as an 
solue ene. Testerman v. Poe. 
163 


aesoer of the measure of pu-2. A Bona fide purchaser of land at 


n — 
* form of trial. 
Pid. 


3. Aad it is aot dispensed with by 
8 


to regulate the 
It has no synonyme. 
300 


a sheriff’s sale, does not extinguish 
his title at law, by consenting that 
the game land may be levied upon 
and sold under another execution ; 





* 4. An assignment for value 


18 


although it might be 2 fraad upon 
the person in whose favour he 
gave such consent, which would 
sustain a personal action at law,). 
or be the ground of relief im equi- 
ty. Ibid. 103 
. The statute of frauds of Virginia, 


making a n of slaves for 
five years vag a bailment, frau- 
dulent as to creditors of the 


bailee, has no effect. aimless the 
full term of the takes)" 
place in that ; and where it 


commenced there, but was com- 
pleted in this state, it was held, 
that a purchaser under execu. 
tion issuing here spines 
acquired no title. Baird v. 

i 


See Deep, 2—Guananty, Eo 
Inpictmenr, 8. * 


=. 


FREE NEGROES. 


1. The act of 1831, e. 18, aa 
ing the hiring out of a 
or free person of colour, ed 
of an offence against the criminal 
laws of the state, for the payment 
of the fine imposed, where he 
unable to pay the same, does not 
extend toone who submits to the 
court. State v. Oxendine. © 435 
2. Whether the act of 1831, ch. 13, 
is repugnant to any of the provi- 


sions of the constitution and there- 

fore void, Qu? bid. 

GAMING WIR SLAVES. 
See InpictMEn7?, 1. 


GUARANTY. 


en 
dorsement of a constable s receipt, 
amounts to but a guaranty, and 
the guarantee cannot recover o 
his .guarantor, without showing 
that he has used proper diligence 
in endeavouring to collect the 
claim mentionéd in the receipt, 


ial 


the constable 
who received for collection. 
Eason v. Dizon. 1 


2. Where a contract binds:one cob 
laterally, and depends upon the 
Crk of another, notice of that 
fault ought to be given, im order 

to charge the person secondaril 
liable, as in cases of guaranties and 
the like. Adcock v. Fleming. 225 
A guaranty ofa note upop.an as- 
signment of iff is not an @nhgage- 
ment to pay the debt of another, 
within the statute of frauds. Ibid. 
225 


See Bonp, , Re: Jvitsspic- 


tion, 2 
“ee: to be w 
of naga v. c. 335, s. 
Se iene Thomas Ca 


is owing, or 


& 


naRDooRING 


and m 
re. By 
‘) must 


HUSBAND AND die 


A-budband jure mariti has such a 
dan over the vested legal in- 
of his wi attel, reaB 
or personal, rticular 
estate is ou ing, that he cap 
sell such interest, so as to transfer 
it completely to the t; or 
the law can transfer debts. 
But the law is di 3 
assignment by a 
wife’s equitable interest in a chat- 
tel, os she has not the right 
of im joyment ; for such 
nhgamete ; will not prejudice her 
right, should he die before her, and 
before the period allotted for 
enjoyment to take effect. am 
v. Leak. 


2. A legacy given to aw: 
her coverture but notpai 
hasband durimg his lifetime, sur- 
vives to her ; especially where he 





either of the person from whom it 





joined her im a suit to recover it, « 


and died before final judgment. 
Revel v. Revel. ° 272 
3. In lands conveyed to husband and 
wife, they have not @ joint estate, 


but hold by entireties; and upon'yg ay, 


the death of either of them,, 
whole estate continues in the 
¥ivor, notwithstanding the act of 
1784 (1 Rev. Stat. c. 43, Sec. 2) 
for abolishing — t of surviver- 
ship. Motley 
See Biibance,” 12 
TICE, 


INDICTMENT, Wo. 1. 


i. In ah indictment under the act of 
Lee ch. 10, against a white man, 
for pli mg cards with slaves, it is 
suffici ‘charge that the 
dant 
me 
the p 1 
the cards. 


lar game 
State v. 





2. Where & statute creates an offence,| © 
and nab declares the specific 


penalty, 
at shall be recovered, that 


Jar method, and no other, 
pursued, Hence it is not 
ble, for of the 
cele 

without a licen 
the county court, under the act of, 
1778, (Rev. ch. ‘ as that act 
not only an offence 
which walt a 


at common law,| « 
but alsg afine 


wit, fifty pounds ; and the mode of| 
recovery, to wit, by debt. 
State v. Loftin. . 31 
3. In an indictment ona statute, no 
allegation of unlawfulness, nor of 


being against the statute, nor any 
‘conclasion will make good the in- 


rti 


t ing or not doing whereof ‘the 
offence consists, within the mate- 
rial words of the statute. Hence, 
if the statute forbids the doing of a 
particular act, without the authori- 





also the mode in which)6 


ny, 
rom the clerk of 7. If two indictments fer the same of- 


xes the penalty, to 2 


di t, if it does not bring the 
ncprohiied or commanded, in/8, Whether fraud in procuring a 


, 19 
ty of either one of two, things, the 
indictment must negative the exis- 
tence of both those things, before 
it can be supported. Ibid, 31 

ictment. for malicious mis- 
may conclude at common 
and in sach indictment, it is 
not necessary harge malice 
against the own@¥ of the property 
injured. State v. Scott. 35 


chi 
law ; 


5. Where's. bill of-indictment for an 


assault and y was found in 
the Superior t against a person 
who was subsequently, but before 
n n to answer the charge 

i “tg tBopere Court, indicted 
id convicted in the County Court 
the same offence, i¢ was held, 

t the County Court had juris- 
ion of the case, notwithstanding 
bill found in the Superior 

; and that to that bill he 
plead his former conviction 
powsty Court. Slate vy, 


ding of a bill rae not 


coufine the state to that single bill ; 


-. another may be preferred and the 


‘party put to trial on it, although 
the first remains undetermined. 
Ibid. 160 


fence be found in the same court, 
the course is to quash one before 


® party is put to plead on the 
r. Ifin different courts, the 


iendant abate the latter by 
plea, that adather court has cogni- 


zance of the case, by a prior bill. 
Should a plea in abatement not be 
made to the second bill, and a con- 
viction be had upon it, such con- @ 
viction may be plead, puis darrein* 
continuance, in bar of the first bill. 
dbnd. 160 


prosecution and convictiod in a 
court having jurisdiction of the of- 
fence can, in anofher court of con- 
current jurisdiction, where a prior 
bill has been found, be replied to 





20 


a plea’ pf such convietion, Qu? 
Bat if it can, it must be averred on 
the record, and is not to be presu- 
med from the mere fact of the for- 
mer bill’s having been found. Ibid, 
161 
9. An indictment for a forcible tres- 
pass to chattelg must charge the 
trespass to hav n committed in 
the presence of the owner, and the 
taking to have been his ac- 
tual possession. #State'V: Love. 
a ' 267 
10. A'trespass té be indictable must 
involve a breach of the peace, or 


manifestly tend to it 3 must 
therefore be in the pre the 
owner, to his terror or against his 


will. Ibid. 

11. An indictment upon the ach of) 
1823 (Taylor’s Rev. ch. 1229) a 
king an assault by a person @ ei 


“ by violence, seduction and ottier 
means” is not repugnant, as both 
violence and seduction may have 
been used ; but if it were double, it 
is aided by a verdict finding the 
taking to be by seduiction only. 
Toid. 390 
15. The’ words’ “ other’ means” if 
msed alone would be too indefinite; ~ 
but taken im connection with ‘the 
words “ by violence’ and seduc. 
tion,” they areamerely superfluous. , 
Ibid. 390 
16. A count on the act of 1779 for 
the seduction of a slave’ need not 
charge him to be ofteny value. 
Ibid. , 390 
17. A crime which may be commit- 
ted by the agency of several.means, 
is well described if charged to be 
bypthe agency of all, as.a forgery 
' may be charged to have, been» by 





lor upon a white female, w 
tent to commit a rape, capital 
charge the assault to b 
felonious. Charging ai 
with intent ‘* felonious/y to ravish 
is not sufficient. State v, Tesge. 


ben) 


12. An indictment charging that the; ** 
defendant did “ falsely forge and 
wittingly assent to the falsely ma- 
king &c.,” following the'words of 
the statute, is according to the pre-' 


cedents, and sufficient. State v. 
Morgan. “his 
13. An indictment under the act’ of 
1779 (Rev. c. 142,) which charges 
the seduction of a slave to bé with 
an intent “to sell, dispose of and 
convert to his own use,” is sufh- 
cient. For the felony created by 
_ the act is sufficiently described by 
charging the sediiction to be with 
an intent “ to sell,” and the words 
“ dispose of and conver$to his own 
use,” do not extend thé intention 
imputed, beyond that of an inten- 
tion to sell, and at worst ‘are only 
redundant. Sthte v. Haney! 390 


ae 


false making, and by procuring to 
_ be falsely made. ide 
18. An unnecessary a 

renders an indictme 

tical, does not vitiate it, although 
i d be carefully avoided. 


Bn indictment be found with- 
Bvidence, or al evi 
dence; as upon? ‘ ony of 
witnesses not sworn, upoti proof of 
the’fact the bill may be quashed, or 
the matter may be pleaded in abate- 
ment. State ¥; Roberts. 542 


See Arrest or Jupement—Disor- 
perLy Hovse—Due . Bits, 1— 
FetonyRoap, 1—Scnootmas- 
Tek «=f 


INFANTS. 


. If an infant live with his parent, 
who provides for his child every 
thing which in his judgment ap- 
pears to be proper, the infant ‘can- 
not bind himself to a stranger, even 
for such articles as might under 
other circumstances be deemed ne- 
cessaries. But if the infant live 





14. And charging the taking to be 


apart from his father, laboring, and 





géceiving the profits of his labor to 
his own use, he is pro tempore act- 
ing as his own man, by an assent 
of his father, and will be liable for 
necessaries suitable to his condi- 
tion. Smith v. Young. 26 
2. The question whether necessaries 
or not is a mixed\question of law 
and fact. Whether the articles fgr- 
nished to an infant are of the c 
ses for which he is liable, is a mat- 
ter of law ; whether they were actu- 
ally necessary and of a reasonable 
price, is matter of fact. Ibid. 26 
. A deed of bargain and sale made 
by an infagt, is avoided by his 
executing, upon his arrival at full 
age, another deed of the same 
kind, and for the same land to a 
different person. Hoyle v. Stowe. 
;, ‘320 
4..<dt seems that to ratify a bargain 
and sale made by an ‘infant, some 
act doné_after full age, proceedi 


necessary, as the receipt of the 
purchase money or the lj But 
if declarations be'suffi 

purpose, they must be~ 

u , and made 


neq 
view it tieaions 
5. The bility of infancy can be 


insisted on only by the ‘infant, or 
his privies in blood: privies in es. 
tate cannot take@wadvantage of it. 
But after the infant has avoided hi 
deed, it may be disaffirmed by any 
person. Ibid. . 323 
6. Whether the deed of an infant 
is void, or only voidable. Qu.? 
Tid. 323 
7. Is not a deed of bargain and sale 
by an infant inefficacious until 
confirmed ; and-must*the proof of 
confirmation come from him claim- 
ing under it. Qu.? Ibid. 323 
8. A feofment by an infant must be 
avoided by an entry before another 
person can maintain ejectment, 
because it passes the land itself, 


2k 


But a deed operating r the 
statute of uses, does ‘ transfer 
the land, and only suclY uses, are 
executed as are enforced in clian- 
cery; and no use is there raised 
by the contract of an infant to sell 
hisland. Jt seems therefore, that 
it may be disaffirmed without an 
entry, and by plea of not guilty or 
liberum tenementum. And also that 
cjectammeycanacs be maintained on 
it without shogtng a confirmation 
after full agey bid. 324 
INN KEEPER. 


rsoRDERLY House. 


INSOLVENT DEBTOR. 
1, person who is surrendered in 
“discharge of his bail, is entitled to 
\ the. benefit of the act of 1822, 
ie lor’s Rev. c. 1131,) for the 
~Telief of insolvent debtors. Small- 








and creates a defeasible estate- 


» wood v. Wood. 356 
. The wet of 1822 (1 Rev. Stat. ¢. 
58,Sec. 7,) for the relief of insol- 
eee extends only to debts 
ez contractu, and not to 

those incurred fur a penalty, or 
ez delicto, Wooland v. Dean. 
490 


JOINT TENANTS. 


See Hussavy ann Wirz, 3—Ten- 
Ant In Common, 


JUDGE’S CHARGE. 


1. Wis not error for a judge to omit 
remarking upon a part of the tes- 
timony, if no particular charge in 

tion to it be’prayed. State v. 
Scott. ¢ 35 
A judge in his charge to the jury 

should not instruct them upon a 

statement purely hypothetical, 

State vi Benton. 223 

. A judge is not bound to recapitu- 

late all the evidence to the jury ; 
it is sufficient for him to direct 
their attention to the principal 
questions which they have to in- 


2. 
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vestigate, and to explain the law 

applicable to the case, and this 

particularly wher he is not called 

upon by the counsel to give a more 

full charge. State v. Haney. 390 
See Verpict, 4. 


JUDGMENT. 


. After a trial and conviction have 
been had in a county to which the 
cause tias been removedy upon a 
motion in arrest @f judgment, for a 
defect in the trans@pipt of the re- 
cord, the Judge may suspend the 
judgment and order a certiorari for 
a more perfect transcript; and if, 
upon the retbrn of the certi@ari to 
the next term, it appears, that_the 
first transcript contained a fulfimd 
complete record of the proceed- 
ings, although it was written upon 
two separate and detached sheets 
of paper, the first containing the 
indictment, plea and order of re- 
moval, and the second, the other 
entries with the certificate of the 


clerk ; the court may then eed 
to pronounce judgment eg i 
then appears, that it had jurisdie-| ’ 


tion of the cause, at the term when 
the trial took place. State v. Scott. 
35 


. The principle that the judgment 
of a court of record is_ conclusive 
until set aside or reversed, applies 
to all courts to ree weitof er- 

g 


ror runs from a higher court, or 
from which an appeal lies a 
higher court, which proceedg ac- 
cording to the course of the com- 
mon law, because these aregimde- 
quate remedies for any r. As 
to inferior tribunals, those 
having a special and 4 Soliar ju- 
risdiction, it is otherwii Their! 
improper acts may in 
ces be restrained in theif progress, 
by prohibitory writs from the court 
of general superintending powers ; 
nor in others may be corrected by 
having their proceedings brought 





6. The only 1 Mover of a judg- 


instan- 7, 


up by certiorari and quashed ; ‘apd 
in yet others may be questioned by 
plea. Skinner v. Moore. 144 


. An irregular judgment does not 


justify the plaintiff in any of the 
acts done under it, provided it be 
set aside, although it does the offi- 
cer, and a stranger gets a good 
title, even if it be set aside. It is 
the same as to the party when set 
aside, as if it had never been. 


Ibid. 155 


4. A judgment is not irregular be- 


cause it is erroneous. Error does 
not constitute irreg y, nor does 
it necessarily enter “into it. An 
irregular judgment tiiane entered 
contrary to the course, the practice 
of the court, as out of term time, 
&c. If it appear upon the record 
entirely free from error, yet the 
court by which it purports to have 
been pronounced, may 4@t it aside 
for the. irregularity ; batho other 
court can, uuless in an appellate 
capacity. Ibid. 156 


on a judgment, is con- 

upon a scire facias to re. 

such judgment ; ani the only 

way in which such returh can be 
got rid of, is by application to the 
court to amend it. Snead vy. 
Rhodes. 386 


ment, is by the production of the 
formal entry of it; but minutes 
made during the progress of a 
cause, if received without objection 
to their form, are sufficient proof 
of the judgment, if from them a 
formal entry can be made up. 
Gibson v. Partee. 530 


In an action against two, there 
cannot be a judgment against 
both for part of the demand, and 
against one of them for the. resi- 
due; and an amendment in the 
appellate court, will be allowed 





: 
only on the payment of all costs. 
Weed v. Richardson. 535 


See Arrest or Jupenent—Ar- 
TACHMENT, I, 2, 3, 4, 5, 6, T— 
Case STATED FoR THE Supreme 
Court, 1, 2—Jusrice’s Jupne- 
MENT—LAWS OF ANUTHER Srate—- 
Pieas AND Ps eapinc, 5—Roap, 


}—Scrre Facias, 2—Superior/4. 


Court. 


JURISDICTION. 
See Arracument, 2, 8—Pizas anv 


Hysvine, l, 
it 
JURORS ND JURY, Noi 1. 

. A jury charged in a case of capi- 
tal felony, cannot be discharged 
before rendering a verdict, at the 
discretion of the court, without the 
prisoner’s consent : 
in such be discharged, but for 
evident, urgent, overruling neces- 
sity, arising from some matter oc- 


beyond human foresight and co 
trol ; and generally such 1 
must be set forth in the % 
State v, Ephraim. 62 
. On the trial of a capital case, the 
names of the jurors of the original 
anel should be first put into the 
x and drawn, re those of the 
tales jurors are in and drawn; 
and the jurors summoned under a 
special venire facias, as pravided 
by the act of 1830 ch. 27, are in 
this respect to be regarded as tales- 
men. Statev. Benton. — 196 


3. The officer prosecuting for the 
state, may on a capital trial direct 
a juror to stand aside until the 
panel be gone through with, which 
is a challenge for cause to be 
shown at the end of the panel; 
and if a cause be then shown and 
disallowed, the prosecuting officer 
may still challenge the juror or not, 


curring during the trial, which on 
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at his diseretion. But this prac. 
tice of permitting the prosecuting 
offiger to defer showing his cause’ 
of challenge until the panel be 
gone through, must be exercised 
under the supervision of the court, 
who will restrain it if applied to an 
unreasonable number. Ibid. 196 


A juror may be examined as to 
opiniong:houestly formed, and hon- 
estly anifesting a bias 
of jedgwotian referable to per- 
sonal partiafity or malevolence ; 
but if the opinion have been made 
up and expre under circum- 
stances which involye dishonour 
and guilt, and where such expres- 

may be visited with punish- 
ment, he ought not to be required 
to testify so as to criminate him. 
self. Ibid. ' 196 


nor can they|5. An opinion fally made up and ex- 


pressed against either of the par- 
ties on the subject matter of the 
issue to be tried, is good cause of 
ipal challenge ; but an opin- 
imperfectly formed, or one 
merely hypothetical, that is foun- 
ded on the supposition that facts 
are as they have been represented 
or assumed to be, does not consti- 
tute a cause of principal challenge, 
but may be urged by way of chal- 
lenge to the favour, which is to be 
allow@@ or disallowed as the triers 
ay find the fact of favour, or in- 
difrency. Ibid. 196 


6. A challenge of a juror because of 


a upon the question to be 
tried, be made only by that 
party adpnst whom it was so for- 
med and expressed. Ibid. 196 


ee formed and expressed 
no 


. The foiffbaring of the court to dis. 
charge & juror to whom no excep. 
tion has been taken, though there 
be ascertained cause of challenge 
against him, cannot be assigned 
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for error, because the right of chal- 
lenge in the parties remains, and 
»neither of them can be injured by 


. 
sale” is not such a judgment as the 
law requires to be shown. Ingram 
v. Kirby. 21 


such forbearance to act on the part) Where a justice’s execution has been 


of the court. Ibid. 196 
8. The nature and legal consequen- 
ces of the practice of putting what 
is called the preliminary question 
to jurors upon capital trials, ex- 
plained, and such practice, except 
under particular circumstances, 
disaproved of; and the legal and 
regular mode of trying exceptions 
to jurors, and forming juries on 
trials for capital offences, pointed 
out and recommended. Ibid. 196 
See Forcery. 


JUSTICES. % 


. It.is a gross negligence in the 
Justices of the County Court to 


take from their clerk, az a bond,|”* 


an instrument Waving no sum of) 
money inserted in the body of it; 
and they will be liable therefor, as 
if they had taken’no bond. State 
Bank v. Davenport. 4 
. The Justices of the Couilly Cour 

may be proceeded against in a 
summary manner under the act of 
1819, (Rev. ch. 102,) as the sure- 
ties of their clerk, for permitting 
him to officiate as clerk, without 
giving bond, as prescribed in the 
acts of 1790, (Rev. c. 327;) and 
1809, (Rev..ch. 777.) Mid. 45 


JUSTICE’S JUDGMENP. 





In ejectment for land purchaSed at a 


er of 
‘Court 


sheriff's sale, under an 
sale made by the 


levied upon lands and returned to 
the County Court, the production 
of the trial docket of the court con- 
taining a mere note or memoran- 
dum of the case, with an “ order 
of sale” entered at the fuot of it, 
together with the testimony of the 
clerk that afier a diligent search 
he had been unable to find the 
original papers in the suit, és not 
sufficient evidence of the loss of 
the justice’s judgmé@ht, if evidence 
of such loss be ae Ibid. 

‘ y 21 


JUSTICE’S JURISDICTION. 


A single justice has jurisdiction 
upon a valid ra “to pa 
the sum of one hundred biahels of 
corn” and the warrant is sufficient, 
if it be “ to answer®&xc. of a plea 
of debt, the sum of” &&c., as in the 
contract. Hamilton’ vy. Jervis. 

227 


2. Where the plaintiff received notes 


in discharge of one which he held 
against the defendant, and the lat- 
ter refused to endorse them, but 
promised to pay them, if the plain- 
tiff should fai, to collect them tt 
was held, th promise was ‘a 
guaranty of the notes; and that 
an action upon the promise was 
not within the jurisdiction of a sin- 
gle magistrate. Adcock v. Flem- 
ing. f 470 


Count ova 
upon the return of a edible that|3* A plaintiff may warrant upon any 


he had levied on the lands of the 
defendant, the pur@baser must 
show the Justice’s jydgment re- 
turned to court accof@ing to the 
directions of the act of 1794 (Rev. 
ch. 414. s. 19;) and an entry on 
the trial docket of the Court at the 
foot of the case, of an “order of 





demand of which in terms jurisdic- 
tion has been given to a magistrate, 
although the investigation of the 
demand may Jead to inquiries into 
subjects of which direct jurisdic- 
tion has not been given. Ibid. 

. 473 


See Book Account. 





INDEX. 


LANDLORD AND TENANT. 
‘See Possession. 


LARCENY. 


1. In an indictment for larceny, one 
cannot be convicted as a principal, 
unless he were actually or con- 
structively present at the taking 
and carrying away of the goods. 


His previous assent to, or procure-|_ 


ment of the caption and asporta- 
tion, will not make him a princi- 
pal, nor will his subsequent recep. 
tion of the thing stolen, or his aid- 
ing in concealing er disposing of 
it, have thateffect, State v. Har- 
din. 407 


2. Where one got staves upon the 
land of another upon a contract to 
have half for getting them, it was 


held that while they remained on}: 


the land undivided, the manufac- 
turer was neither a tenant in com- 
mon with the owner of the land, 
nor a bailee of them; and that 
therefore he, or any other person 
with his connivance, might be 
guilty of larceny ia taking them. 
Satte v. Jones. 544 


LAWS OF ANOTHER STATE. 


The courts of this State do not know 
the law of other States, and a con- 
troversy respecting that law is or- 
dinarily one of fact, which must 
be decided on evidence by the jury 
under the instruction of the court. 
The only exception to this rule is 


when nul tiel record is pleaded to} . 


the judgment of a court of record 
in another state, in which case the 
court here must pass not only upon 
the existence of the supposed re- 
cord, but upon its legal effect. 
Knight v. Wall 129 


LEGACY. 
1. Ifa testator by his will forgive 


a 
debt, the assent of the executor isl 


25 


necessary before the debt is extin- 

guished. Cheshire v. Cheshire. 254 
2. An assent to a legacy by the exe- 
cutor may be presumed from his 
acts or declarations, as well as ex- 
pressly proved ; and where upon a 
bequest of a pocket book and its 
contents, the executor estimated 
the amount, and stated that that 
was all the legatee took under the 
will; it was held to be not in law 
an assent, but only a fact from 
which it might be assumed. o— 


See Bequest—Exection—Hussanp 
anp Wire, 2—Executrorr Devise. 


LIMITATIONS, STATUTE OF. 


1. By the act of 1715, (Rev. ch. 2 
s. 5.) one year is the limitation to 
an action of trespass vi et armis to 
personal property. Swink v. ee 
2. Where the owner of slaves made 
a parol gift of them to his son-in- 
law, who ueathed them to his 
children, and died leaving his 
father-in-law executor of his will 
and guardian of his children, it 
was held, that the taking posses- 
sion of the slaves and hiring them 
out, first as executor and then = 

ardian, was not a possession ad- 
~- to the title of the father-in- 
law ; and that the statute of limi- 
tations did not begin to run against 
him until he had permitted a di- 
vision of the slaves between his 
grandchildren, and delivered them 
over. Alston v. Hamlin. 115 


3. An acknowledgment or promise 
to repel the statute of limitations, 
must be distinct and explicit; and 
where the plaintiff’s claims con- 
sisted of two debts, only one of 
which was barred, a letter from the 
defendant to him, as follows: “I 
do now, and have always appreci- 
ated your favours and kindness to 
me; and they shall not go unre- 
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warded by me; but I shall want 
some little time to meet your de- 

mands,”—is too vague to entitle 

the plaintiff to recover, as it may 

apply only to the debt which was 

not barred. Smallwood v. Small- 

wood. 330 

. A promise to pay a debt barred 
by the statute of limitations, re- 

vives the old contract, or is evi- 

dence of similar continued promi- 

ses from the time the contract was 

made. Hence it follows, that the 

first promise should be declared on. 

And if the new promise be made 

after the writ is sued out, the plain- 

tiff may recover. Falls v. Sher- 

rill. 37] 

5. lf a new promise taking a case 
out of the statute of limitations, be 
made by or to an executor, the ac- 
tion must be brought on it- Ibid 
373 

6.. When the new promise is condi- 


tional, upon the performance of 
the condition, it is evidence“of a 
previous absolute promise. Ibid. 

374 


. Where the guardian of a lunatic 
under an order for the sale of the 
lunatic’s property, became the pur- 
chaser of a slave, and upon the lu- 
natic’s becoming of sound mind, 
settled with him and obtained a 
receipt for “all demands” and af.- 
terwards retained possession of the 
slave for more than three years ; 
it was held, that although the pur- 
chase gave the guardian no title, 
the settlement and receipt wer 

evidence of a demand for the slave, 


‘ and that the subsequent possession 2. 


was adverse, and barred the action 
of the lunatic. Boyce v. Warren. 

498 
8. The possession of a slave by a 
donee under a parol gift made 
since the act of 1806, (1 Rev. 
Stat. c. 37, Sec. 7,) is that of a 
bailee, and no length of such pes- 





session will bar the title of the 
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donor, but if he demand posses- 
sion, and the donee refuses to de- 
liver up the slave, claiming him as 
his own, his possession then be- 
comes adverse to the donor, and af- 
ter three years will bar his action. 
Martin v. Harbin. 504 
. In order to repel the statute of 
limitations, there must be exher 
an express promise to pay, or an 
explicit acknowledgment of a sub- 
sisting debt. Mastin v. Waugh. 
517 


See DiscontinvANCE—PARTNERSHIP> 


2—P.eas anv Pieapine, 4, 


MAIL CONTRACT. 


When the Postmaster General va- 


cates a contract for carrying the 
mail, and transfers the route to 
another person upon condition of 
his paying the first contractor a 
stipulated sum, the first contractor 
acquires a vested right to such 
sum; and the Postmaster General 
cannot subsequently discharge the 
second from its payment. Dilliard 
v. Carberry. 280 


MALICIOUS MISCHIEF. 
See Invicrment, 4. 


MALICIOUS PROSECUTION. 


1. An action on the case lies against 


any person who maliciously and 
without probable cause prosecutes 
another before any tribunal, and 
thereby subjects him to an injury, 
either in his person, property or 
reputation. Davis v. Gully. 363 
A court of law can. determine 
whether a suit im equity was 
wrongfully brought or not. Ibid. 
363 


3. An action for a malicious prose- 


cution cannot be sustained where 
a verdict and judgment of convic- 
tion have been had in a court of . 
competent jurisdiction, although 
the party was afierwards acquitted 
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upon an appeal to a superior tribu-/2. The record of the recovery in 


nal. Sellors. 492 


Griffis v. 


MANSLAUGHTER. 


A person convicted of manslaughter 
may be burned in the hand, and 
also imprisoned for any time not 
exceeding one year. The statutes 
of 4 Henry 7 c. 13 and 18 Eliz. c. 
7, not being altered in this respect 
by the act 1816, (1 Rev. Stat. c. 
34, Sec. 26 and 27.) State v. 
Henderson. 543 


MARRIAGE ARTICLES. 


Articles made in contemplation of 
marriage, whereby the intended hus- 
band “ sells and assigns” te a trustee 
all the right in slaves belonging to 
the intended wife*‘ which he by op- 
eration of law may thereafter have” 
do not pass a title in the slaves to 
the trustee, but are merely execu- 
tory, and binding the husband af- 
ter marriage, to make the necessa- 


ry assurances to carry them into ef- 


Coz v. 257 


See Evipence, 18. 


MARRIAGE BROKAGE. 
See Bonn. 


MARRIAGE. 


See Evivence, 12, 13—Jxpicrment, 
2. 


MESNE PROFITS. 


i. In trespass for mesne profits, the 
record of the recovery in eject- 
ment is conclusive evidence of the 
title of the lessor of the plaintiff at 
the date of the demise; but it is 
no evidence at all that the defend. 
ant’s possession commenced at 
that time, or at any time before 
the commencement of the action 


fect. 


ejectment, is conclusive in the suit 
for mesne profits, to establish the 
fact of the defendant’s ion 
at the commencement of the eject- 
ment, and it is also prima facia 
evidence of that possession being 
continued till the judgment and 
execution ; but the defendant may, 


- on the contrary, show that his 


session terminated earlier than that 
Ibid. 294 


MILLS. 


time. 


1, Where the erection of a mill on a 


stream causes the water to overflow 
the land or mill of a proprietor 
above, only when the stream is 
swollen, that circumstance will not 
excuse the party from damages al- 
together, but will only diminish the 
quartam of such damages Pugh 
v. Wheeler 50 


2. Each owner of ijand, through 


which a stream, not navigable, 
flows, has a right in consequence 
of such ownership, to apply the 
water on his own land, to purposes 
of profit; and in making such ap- 
plication he is at liberty at all times, 
to avail himself of every advantage 
which his particular situation af. 
fords, respect being had to the 
right of other proprietors above 
and below him,on the same stream; 
and no other proprietor, either 
above or below him, can make any 
appropriation of the stream, so as 
to curtail ur diminish his use of all 
his natural advantages, whether 
such appropriation were prior to 
his use, or not; unless if such ap- 
propriation were prior, it was for 
such a length of time as to raise 
the presumption ofa grant. bid. 

50 


of ejectment ; and the fact of its{3. If on a petition for damages caus- 


having commenced earlicr than 
the last mentioned time must be 
proved aliunde. Poston v. Jones. 

294 





ed by the erection of a mill, under 
the act of 1809, (Rev. c. 773) the 
jury return a verdict, assessing 
damages for more than one year 
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before the filing of the petition, ae 
court may correct it, by giving 
judgment for the damages of only 
one year previous. hid. 50 

4. In assessing damages under that 
act, the jury are not bound to give 
the damages at an average for the 
five years, but may assess different 


. Matters which.might have been 
introduced on the trial, but brought 
forward for the first time upon a 
motion for a new trial should not 
be acted upon by the court, Gib- 
son v. Partee. 530 


NONSUIT. 


sums for different periods, — It is not error in Jaw for the judye to 


thattime. Ibid. 
See WaTeER. 


MITTIMUS. 
See Carius ap SATIsFaciENDUM. 


MURDER. 


. Every circumstance however slight 
in itself, that is calculated to throw 
light on the commission of the sup- 
posed crime, is proper to be consid- 
ered, although a verdict against 
the prisoner cannot be warranted 
by any combination of circum- 
stances producing less than full 
assurance of his guilt. State v. 
Swink. 17 

. If one man assails another, and is 
about to commit an unauthorised 
act of violence upon him, and a 
third person interposes to prevent 
it, and is killed by the assailant, it 
is murder. Statev. Benton. 196 


See Evipence, 4, 


NEGOTIABLE SECURITIES. 


See Arracument, 10—Bitis, Bonps 
anv Promissory Notes. 


NEW TRIAL. 


1. The disallowance of a legal chal- 
lenge, whereby the party taking the 
exception, is compelled to accept] 4 
as a juror, a person whom he had 
a right to reject, is a ground, not 
properly for a new trial, but for a 
vewire de novo. It is the denial to 
him of an imperative rule of law, 
which vitiates the verdict, and laysa 
good foundation for a writ of error. 
State v. Benton. 206 





refuse to non-suit the plaintiff; and 
if the defendant relies upon the 
objection, he should move it in the 
shape of instructions to the jury. 
Hatchell v. Odom. 304 


PARTITION. 
See Estorret, 5. 


PARTNERSHIP. 


. If one partner borrows money up- 
on his own credit, and gives his 
own separate security and obliga- 
tion for the amount, the other part- 
ners will not be responsible for it, 
although it was applied to the use 
of the firm. Wilds v. Hill. 231 

. Although the admissions of a part- 
ner, made after a dissolution of the 
partnership, may be used to repel 
the statute of limitations and the 
like, yet that is confined to cases 
where the copartnership is proved 
aliunde. Such admissions are in- 
competent to establish the debt 
originally, as one due by the part- 
nership. Ibid. 231 

. The case of Horton vs. Child, 4, 
Dev. Rep, 460, does not decide that 
a partnership is bound for money 
borrowed for its use, but secured by 
the individual note of one partner ; 
and it may well be doubted if such 
is the law. Ibid. 232 

. A partnership security taken for 
the debt of one of the partners, 
without evidence of the assent of 
the others, is void at law. Weed v. 
Richardson. 535. 


PLEAS AND PLEADING. 


. When a statute requires or directs 
a thing to be done in a particudar 
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court, as well as before a particu- 
lar man, it cannot be done in or 
before any uther. But where the 
subject matter is within the juris- 
diction of any court, an objection 
to the jurisdiction of the court over 
the particular parties, must be 
made by a plea in abatement, and 
is too late after a plea in bar. 

State Bank v. Davenport. 45 


2. Where the general issue and a 
special plea is pleaded to an ac- 
tion upon a bond, if the plaintiff 
means to rest his case upon the in- 
sufficiency of the special plea, he 
should demur to it. ,If he does 
not demur to the special plea, but 
traverses the matter pleaded, he 
cannot object to evidence which is 
relevant to support the plea. 

Overman v. Clemmons. 189 


. If the jury find for the plaintiff 
upon the general issue, and for the 
defendant upon the special plea, 


the plaintiff may yet contest the 
sufficiency of the special plea, by 
praying judgment non obstaute vere- 


dicto. Ibid. 190 
4. A court in a declaration for goods 
sold and delivered by the plaintiff, 
embraces equally the original pro- 
mise implied by the law from the 
delivery of the articles, and a 
subsequent express promise to pay 
for them ; because the time of the 
promise does not constitute a ma- 
terial part of the contract declared 
on. Hence such subsequent pro- 
mise, if made within three years, 
may be proved in support of the 
declaration, and to repel the plea 
- of the statute of limitations. Finn 
v. Fitts. 236 


5. If a scire facias be sued out upon 
a judgment of more than ten years 
standing, without motion supported 
by an affidavit of the debt being 
due, the judgment unsatisfied, and 
the defendant living, it may be set 
aside for irregularity, provided the 





objection be taken in the first in- 


| stance ; but if the defendant plead 


to the merits, he cannot afterwards 
avail himself of this irregularity. 
Hinton v. Oliver. 519 


See Arracument, 2, 3, 8, 11— 


Bonp, 1—I1npictment, 5, 7, 8, 19, 
—Limitation Statute or, 4, 5— 
Practice, 1, 3. 


POSSESSION. 


1. A person in possession under a 


claim of title, who receives from an 
opposing claimant a lease for a 
year of the same land, cannot du- 
ring that term, dispute the lessor’s 
title or hold adversely to him. 
Hartzog v. Hubbard. 241 


2. Where two persons having oppo- 


sing claims to certain slaves, both 
bail them to a third person, the 
possession of the bailee is not such 
a possession in either claimant as 
to divest the adversary title, what- 
ever it may be in the other; and 
the one who has the best right to 
the slaves, independent of the pos- 
session, will prevail in a suit for 
them. Hamlin v. Alston. 269 


See Fraup, 3—Limiration Statute 


or, 2, 7, 8—Presumprion—Wa- 
TER. 


POWER. 


1. In a will, the words, I leave all 


my land not given away, to be 
sold, and after my debts are paid, 
the residue of my estate to, be di- 
vided between my wife, son and 
daughter ;” together with the fol- 
lowing in a codicil. “] nominate 
M. S. my executor to this my last 
will, to make sale of my land be- 
fore mentioned, and to execute 
this instrument of writing in every 
respect,” do not vest an estate in 
the executor, but only confer on 
him a power of sale. Neither are 
they a devise of the land to the 
wife and children. Ferebee v. 
Proctor. 439 
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2. An administrator with the will an- 
nexed, cannot, by virtue of his ap- 
pointment, execute a power of sale 
given to the executor. Ibid. 439 

3. Neither will a decree of a court 
of equity directing him to sell and 
convey, enable him to vest a legal 
estate in his vendee. ‘That court 
has jurisdiction only to direct those 
having the legal estate, to join in 
a sale for the purpose of executing 
the trusts of the will, but has none 
to declare the legal title to be in 
any person, excepting the one in 
whom at law it vests. Ibid. 439 

4. A direction to sell land for the 
payment of debts, or for any other 
purpose which naturally brings the 
proceeds into the hands of the ex- 


ecutor, vests by implication a pow-|I. 


er of sale in him. Jbid. 444 


5. A devise to the executor for the 
purposes of a sale is not to be pre- 
sumed without a necessary impli- 
cation, because giving him a pow- 


er of sale effects the’ same result, 
and is more beneficial to the heir. 
Ibid. 444 


See Descent, 2—Executors anp 
ADMINISTRATORS, 2, 3. 


PRACTICE. 


1. Accepting of a declaration, and 
entering a plea is a waiver of any 
defect of process; and where pro- 
cess was executed upon five out of] 
six defendants and all joined in a 
plea, the fact of its not having been 
executed upon all, does not work 
a discontinuance of the cause. 
Jones v. Penland. 

2. Upon the trial of an action com- 
menced by original attachment, 
the court may permit the bond exe- 


INDEX. 


party to a suit under the act of 
1798 (1 Rev. Stat. c. 2. Sec. 4,) 
suggesting that the person moving 
had married the feme sole plaintiff, 
any objections to the validity of 
the marriage must be then made, 
or on an application afterwards 
made for rescinding the order of 
admission as having been improvi- 
dently made. But while such 
order remains in force no evidence 
can be received on the trial of the 
cause upon the issues, for the pur- 
pose of impeaching the validity of 
the marriage. Hobbs v. Bush. 508 
See Triat. 


PRESUMPTION. 


Where a mother and her illegiti- 
mate children resided upon dif. 
ferent parts of the same tract of 
land, the latter, under a parol 
agreement for a conveyance from 
their mother, subject to a life es- 
tate in her, their respective posses- 
sions are consistent with her title ; 
and however long continued no 
presumption of a deed arises from 
them. Matthews v. Smith. 287 


. Any disability in the owner is a 


circumstance to repel the presump- 
tion arising from long continued 
possession, although such disa.- 
bility may have arisen since the 
commencement of the possession. 
Ibid. 287 
See Evipence, 29—Mui1ts, 2. 


PRINCIPAL AND ACCUSSARY. 


See Larceny. 


PRINCIPAL AND AGENT. 
See AGENT. 


cuted upon suing out the process PRIVATE PROPERTY TA- 


to be cancelled, and another given 
in order to enable the plaintiff to 
examine a surety to it. Garmon 
v. Barringer. 503 
3. Upon a motion to be admitted a 





KEN FOR THE USE OF THE 


PUBLIC. 


1. Whether the legislature can in 


any case take private property for 
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the use of the public, without pro-] - 


viding compensation for it, Qu? 
But assuming that it cannot, it 
does not follow that the payment 
of the compensation must be pre- 
cedent to, or contemporaneous 
with the taking. On the contrary, 
it is competent to the legislature to 
authorize the taking, leaving the 
assessment of the quantum, and 
the payment of the compensation, 
to be made subsequently. Raleigh 
& Gaston, R. R. Co., v. Davis. 

451 


. The assessment of the damages] _ 


to be paid to private individuals for 
property directed by the legisla- 
ture to be taken for the use of the 
public, need not be made by a jury 
of twelve freeholders ; it not being 
a controversy respecting property 
within the meaning of the 14th 
section of the bill of- rights. Nor 
is it such a “ trial by jury” as that 


section requires to remain “ sacred 


and inviolable.” Ibid. 451 
3. In taking private property for the 
use of the public, as for a public 
highway, the legislature is not re- 
stricted to a mere easement in the 
property, but may take the entire 
interest of the individual, if, in the 
opinion of the legislature, the pub- 
lic exigency requires it. bid. 
451 
See Rau Roap Company. 


PROBATE. 


The probate of a deed is ez parte, 
and does not conclude except as to 
the factum, and the identity of the 
witness. The deed may still be 
shewn to be a forgery, or to have 
been executed by an infant or feme 
covert, M’ Kinnon v. M Lean, 85 


PROCESS. 


See Deposirions, 1, 2—DisconTinv- 
ANCE. 
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PROMISSORY NOTES. 


See Biitis, Bonps anp Promissory: 
Norsgs. 


PROSECUTION BOND. 


After the plaintiff has been permitted 
to go on and prepose his case for 
trial, the court will not upon the 
motion of the defendant, make a 
peremptory order, dismissing the 
suit for want of a prosecution bond, 
but will permit the plaintiff then to 
prepare and file such bond, The 
sole object of the bond is to secure 
the defendant, and the court will 
use its power in regard to it, so as 
to protect him, and advance the 
purposes of justice. Brittain v. 
Howell. 107 


RAIL ROAD COMPANY. 


A rail road company is a private cor- 
poration, its outlays and emolu- 
ments being private property ; but 
the road constructed by them will — 
be a public highway, and conse- 
quently they may, upon paying a 
fair compensation therefor, take 
private property, under the sanc- 
tion of the legislature, for the use 
of the company, as being for a 
public use. Raleigh & Gaston 
R. R. Co. v. Davis. 451 


RAPE. 
See InpICTMENT. 


RECOGNIZANCE:. 
See Serre Facras. 


RECORD. 


Every thing which is stated in a re- 
cord as a fact, is to be taken as 
such, because, the law reposes en- 
tire confidence in the integrity of 
the court; but where the record 
only states the evidence, without 
any judgment of the court ascer- 
taining the fact sought to be estab- 
lished by it, no other court can 





draw the inference of fact from 
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See AMENDMENT, 2—CaASE STATED FOR 


4. If two or more distinct acts are 


such evidence, and act upon it as 
a fact. Statev. Ephraim. 162 


THE Supreme Court. 


REGISTRATION. 

1. The act of 1829, c, 20, differs from 
the act of 1820, (Rev. ch. 1037), 
in that the latter makes deeds in 
trust void, unless registered within 


six months, and there is nothing in|See Exgcution, 


it to denote that any thing short of 
a complete registration, by fully 
transcribing the instrument into 
the books of the register, is to be a 
registration, or constitute part of 
it; but the former does not avoid 
a deed of trust for want of registra- 
tion at any particular time, but de- 
clares that it shall not operate “ but 
from” the registration; and that 
is deemed to be done on the day 
of its delivery to the register, as| 
noted by him on the deed. M- 
Kinnon v. M Lean. 79 
2. Schedules annexed to a deed in 
trust, and referred to therein, are 
parts thereof and must be register. 
ed; but such registration will be 
taken as having been made on the 
day when the deed itself is deemed 
to have been registered. Ibid. 79 
3. A deed in trust admitted to reg- 
istration upon a probate by an in- 
competent witness, is not therefore 
void for want of probate and regis- 
tration, but will be received : in ev- 
idence on a trial, if it be then prov- 
ed by competent testimony. Ibid. 79 


necessary to give validity to a deed, 
both must be performed, and one 
cannot be connected with the oth- 
er; as in the case of probate and 
registration—the latter cannot re- 
Jate in point of time to the former. 
But wherever, as in the case of 
registration alone, there is: neces- 
sarily more than an instant con- 
sumed in the performance of a 
single act, the whole is one contin 
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uing act, and therefore in legal 
contemplation, is done from the 
commencement. Ibid. 83 


5. The act of 1829, ch. 20, was tak- 


en from the English annuity act, 
and should therefore receive the 
same construction with that act. 
Ibid. 84 
REMAINDER. 
4—HussBanD AXD 


Wire, 1. 


ROAD. 


1. If a road be established as a high- 


way by an erroneous judgment of 
the county court, it will be a nui- 
sance to obstruct it, until the judg- 
ment be reversed. It is enough 
that the way obstructed is a public 
road de facto, to constitute the ob- 
struction of it a public nuisance. 
But where the proceedings to 
change a road, state no road as 
having been prepared; nor ,de- 
scribe where the altered road is to 
run, except that it is to be brought 
nearer a particular house; and 
the prayer is only that, “an order 
may be made” for turning the 
road, and then an entry appears 
that “ said report was confirmed, 
and duly entered of record,” there 
is no sufficient judgment for estab- 
lishing the road as altered, and it 
is not a nuisance to obstruct it.— 


State v. Spainhour. - SAT 


. In a petition to turn a road under 


the act of 1834, (1 Rev. Stat. ch. 
104, sec. 7,) it must appear that 
the road proposed to be changed, 
as well as that offered to be sub- 
stituted, are wholly upon the land 
of the petitioner; the freeholders 
must also be sworn, and the over- 
seer of the road have notice. —_ 


RUNAWAY SLAVE. 
See Harzovrine. 





SCHOOLMASTER. 


The law confides to schoolmastets 
and teachers, a discretionary pow- 
er in the infliction of punishment 
upon their pupils, and will not hold 
them responsible criminally, unless 
the punishment be such as to oc- 
casion permanent injury to the 
child; or be inflicted merely to 
gratify their own evil passions— 
State v. Pendirgrase. 365 


SCIRE FACIAS. 


. Ascire facias reciting that the de- 
fendant “was lately bound in a 
recognizance in &c., for the ap- 
-pearance of T. S, at &c.; that the 
said T. S. failed to make his ap- 
pearance, as he was bound to do; 
and that it was thereupon ordered 
by the said court, that he forfeit 
his r izance, according to 
law,” and commanded the sheriff 
to make known &c., is irregular, 
uncertain and defective. And al- 
ey 9 the objections to it cannot 
be taken upon the plea of nul tiel 

record, a capeter is the only pr 

judgment. State v. Mills. , $52 


2. A recognizance is a debt of re- 
cord, and is of the nature of a con- 
ditional judgment, which the re- 
corded default makes absolute, 
subject only to such matters of le- 
gal avoidance as may be shewn by 
plea; or to such matters of relief) 
as may induce the court to remit 
or mitigate the forfeiture ; and the 
object of a scire facias is to notify 
the cognizor to shew cause why 
the cognizee should not have exe- 
cution of the sum acknowledged. 
The-act of 1777 (1 Rev. Stat. c. 

. 35, Sec. 32,) makes it imperative 
that the scire_ facias shall issue and 
judgment be had thereon, previous 
to suing out execution upon a for- 
feited recognizance. But no judg- 
ment of forfeiture is thereby requi- 





4. Nothing can 


red before the issuing of the scire 
acias. Ibid 552 


See Entry aNbeGrant—Jopemenr, 


5—P.eas anp Preapine, 5. 


SHERIFF. 


1. If a sheriff arrest the defendant 
in a ca. sa. and then suffer him to 
go at large, he cannot afterwards 
retake him ; and if he does so, he 
is liable to the defendant in an ac- 
tion for trespass and false imprison- 
ment. So also if the arrest be 
made, and escape be suffered by a 
deputy, the principal sheriff is res- 
ponsible for the arrest and false 
imprisonment by reason of the 
second arrest, although the latter 
was made out of his county, it be- 
ing by colour of the deputy’s office. 
Spencer v. Moore. 264 

See Execution, 1, 2, 3. 


SHERIFF’S DEED. 


: One who bids off land at a sheriff’s 
sale may relinquish his bid to 
another either in, writing, or by 

arol, and the sheriff’s deed to the 
atter will be valid. Testerman v. 
Poe. 103 


2. A sheriff’s deed relates to the time 


of the sale, and operates from that 
time against any subsequent trans- 
fer, whether made by the party or 


. by the sheriff under an execution 


against the party, Ibid. 103 


3. The deed of the sheriff professes 


to transfer property, in execution 
of an authority confided to him by 
law, and is not to be construed 
with the same favour to the vendee, 
as the deed of an individual dis. 
posing of things over which he 
claims uncontrolled dominion. 
Knight v. Leak. 136 
by the sheriffs 
deed, but that which he has levied 
upon, and which was known at the 
time of sale as the subject matter 
thereof. Ibid. 137 
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SHERIFF’S SALE. 


Upon an execution against A and B., 
if the sheriff levies upon and sells 
a certain slave, who was in the 
possession of A., as the absolute 
property of A., and in the bill of 
sale describes the slave as the pro- 
perty of A,, the interest of B. in 
such slave, will not pass by such 
sale, though in fact A. had only a 
limited interest in the slave, and B. 
was entitled to the absolute pro- 
perty in remainder. Knight v. 
Leak. 133 


18. Eliz. c. 7 sec. 283 (Rev. Stat. 
c. A oe 27). Staté v. Hender- 
543 


iris. (Rev. c. 2sec. 5.) Swink v. 
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See Justice’s JupGMENT. 


(SLANDER. 


In slander, the words are to be taken 
as having been used in their ordi- 
nary acceptation among those in 
whose presence they were uttered. 
Hamilton v. Smith. 274 

See Discontinuance—Evipence, 23. 


SLAVES. 


In an indictment, under the act of 
1779, (Rev. €. 142,) for seducing 
and conveying away a slave, it was 


held by the court, Gaston, Judge. 
dissenting, that the seduction and] 
conveying away must concur to 
constitute the offence; and that 
one, who did not himself seduce 
or aid in seducing the slave, but 
only assisted in the conveying 
away, could not be convicted as a 
principal felon. State v, Hardin, 

407 


See Anvancements—Bequest, J— 
Esrorre., 1, 2—Evipence, 12, 
13—Execution, 4—Hanrsourtne, 
Inpictment, 13, 14, 15, 16—Lim. 
iraTions, SratvuTe or, 2, 7, &— 

Sreauine Staves. 
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Cc. 


STEALING SLAVES. 
See Inpicrment, 13, 14, 15, 16. ' 


SUPREME COURT: 


It is the settled rule of the Supreme 
Court, to ‘affirm every judgment 
not seen to be erroneous. Thomas 
v. Alexander. . 385 

See Evivence, 1. 


SURETY. 


See Executors aND ADMINISTRATORS, 
1,—Justices, 2. 


TENANT IN COMMON, 


Joint owners of a chattel have 
equal right t6 the possession of it ; 
and therefore the exclusive pos- 
session of the chattel by one, will 
not entitle the other to maintain 
trover against him for it. Cole y. 
Terry. 252 
2. Where one labours upon the farm 
of another, upon an agreement to 
have a share of the crop, befote 
his share is separated from the 
general mass, and set apart for 
him, the property in the entire 
crop, remains in his employer. 
State v. Jones. 546 
See Esecrment, 1, 2:—Larceny, 2. 


TRANSCRIPT. 
See Jupemenr, 1. 


TRESPASS QUAM CLAUSUM 
' FREGIT. 
See Esrorret, 4. 


TRESPASS VIE ET ARMIS.: 
See Anrgest. 3.—Lumtations, Sta. 
TUE oF, 1. 4 


TRIAL. 


Where there are several counts in an — 
indictment, the state may be ru- 
led to elect _ which the trial 
shall be had; but this is done only © 





to prevent injury to the accused 





where the counts contain charges} 
of distinct -offences, but never 
where they are only varjations in 
the mode of charging the same. 
State v. Haney. 390 


See New Traut, I. 


USURY. 

A return by the sheriff of satisfaction 
to an execution issued on a judg- 
ment for a debt infected with usu- 
ry, is not sufficient evidence of the 
receipt of the usurious interest, to 
charge the lender in an action for, 
the penalty. Wright v. McGib-. 
bons. 474 


VENIRE DE NOVO. 
See New Traut, 1. 


VERDICT. 


- Itis no ground for vocating the 
verdict, or arresting the judgment 
for one of the jurors in rendering 
the verdict to declare, that being 
forced by the laws of his country, 
he was bound to say, that the de- 
fendant was guilty. State v. 
Swink. 10 

2. In an action of debt upon a penal 

bond, where the declaration states 

all the conditions to be broken, the 
verdict of the jury, which finds 

“the conditions of the bond” not 

to have been performed but broken, 

need not specify the particular 


breaches upon which the damages|3. Criminal process 


are assessed. That is proper only 
when some of the conditions ‘are 
found to be broken, and others not 
broken. Gibsonv. Windsor. 27 
3. Upon an issue joined, on the plea 
of nil debent, to a proceeding under 
a statute against certain persons, 
as the sureties of the clerk, for 
not paying over money received 
by hip officially, a verdict finding 
certain special facts—as that the 
money mentioned in the notice 
was paid to the clerk on a certain 
day, and was demanded, instead 





INDEX. 


of finding specially all the facts 
on which the defendant’s liability 
arose, or finding generally, that 
they owed the plaintiff by reason 
of the matters set forth in the no- 
tice, the principal money demand- 
ed and assessed, and the interest 
according to the statute—is defec- 
tive. State Bank v. Davenport. 45 


4. If, upon the pleas of non assump- 


sit, and the statutes of limitations, 
the jury find both issues in favour 
of the defendant, it will be un- 
necessary to consider the propriety 
of the instructions given in rela- 
tion to the latter plea. Mastin v 
Waugh. 517 


WARRANT. 


. If a warrant state the parties, the 


sum demanded and how due, it is 
sufficient. Hamilton vy. Jervis. 227 


. A warrant to arrest persons net- 


ther named nor described, is void. 
And one reciting that A. B. “ and 
company ” had committed an of- 
fence, and commanding the officer 
to apprehend “said company,” 
will not justify the arrest of any 
person; for the mandatory part 
does not direct the taking of A. B. 
by name, or by description, 
and it is not hel the recital ; 
for the words “ said’tompany” re- 
fer only to the company with A.B. 
and not to A. B. himself. Mcad 
v. Young. _ 621 
tive for 
uncertainty in the iption of 
the defendant, is fot aided by the _ 
act of 1794, (Rev. c. 414,) provid- 

ing that wafrants shall not be set 
aside for want of form for that det, 
in its terms, applies to civil process 
only ; and besides, the description 
of the defendant is matter of sub- 


stance. Ibid. 521 


4, Whether a warrant containing 2 


mandate for a seising a certain 
person, and others neither named 
nor described, is altogether mull 
under the 11th section of our Bill 


7 








of Rights ;‘or whether it is null 
only so far as it is uncertain, and 
is good for the residuewQu.? Ibid. 

F 525 


5. A warrant for the apprehension of] 


INDEX. 


1. 


+ 


WILLS. 


The interpretation of a will made 
in afother state, must be deter- 
mined according to the laws of that 
state. Knight v. Wall. 129 


a man’s person cannot be rightful-'9, The act of 1789, (Rev. ch. 308,) 


ly altered after it has finally left 
the hands of the magistrate who 
issued it, And if it be altered by 
another magistrate” after it h 

been so issued, by inserting the 
name of another person to be ap- 


prehended, it will be no justifica./, 


tion to the officer who executes it 
for taking such other person. Has. 


kins v. Yi oung: 527 
See Arrest, 1, 2, 4.—Jusrice’s 
Jurispiction. 1. * 
WARRANTRY. 
See Evivence, 9, 10. 
WATER. 


1. When the parties claim respec- 


tively upon their possession as in|; 


the case of prescriptive rights, the 
application of the water of a 
stream to some particular and use- 
_ ful purpose, is @n appropriation of 
it, which gives the right to the per- 
petual use of it in the same way, 


against all s who may not 
have prevough applied it to some 
other use inconsistent therewith. 
Pugh v. Wheeler. 53 
2. Thereis.no prior or posterigr in 
the use of apres, by the a 
ers of the Mand on a stream; and 
the priority of a particular new ap- 
plication, or artificial use of the 
water, does not therefore create 
the right to that-ase; but the exis- 
tence or the non‘existence of that 
application at a’ particular time, 
measures the damages incurred by 
the wrongful act of another, in de- 
rogation of the general right to the 
use of the water, as it passes to, 
through or from the land of the 
party complainithg. Ibid. 


See Mitts, 2. 











requiring a will when contested, to 
be proved by all the attesting wit- 
nesses, if to be found, is satisfied 
by proof {of theit handwriting, if 
they are out of the state lunatic or 
the like. Bethell v. Moore. 311 
Where there are three attesting wit- 
nesses to a will, all of whom reside 
beyond the limits of the state, 
proof of the handwriting of two of 
them is sufficient to admit the will 
to probate. Ibid. 311 


4. A cancellation is prima facie a 


revocation ; but if made with the. 
intent of executing a new will, and 


: that intent fails, the cancellation is 


conditional and shall have no ef. 
fect. Ibid. * 311 
Cancellation of a will, by drawing 
lines across it, is an equivocal act ; 
and whether it amounts to a revo- 
cation, depenis upon the intent 
with which it was done. This in- 
tent may be gathered from con- 
temporaneous acts of the testator ; 
and where he cancelled his signa- 
ture, and afterwards signed the 
will anew, and by a codicil at- 
tached referred to it, sealed the 
whole up together, and deposited 
it among his valuable papers; the 
jury may from these facts infer, 
that the cancellation was not in- 
tended as an absolute revocation ; 
but made with the view to another 
will, which.was afterwards aban- 
doned. Ibid. 311 


6. Whether a paper not written by 


the testator becomes a part of his 
will, by being referred to in a will 
written wholly by him, and depo- 
sited among his valuables? Qu.? 


Ibid. 316 


55/7, A paper writing executed by two 


persons, making, after both their 
s 








deaths, a joint disposition of all 
their property, cannot be admitted 


to ‘Pro te as a mutual or conjoint 
will. And it was held, Danieu 
Judge ts that.such a pa- 
per writing could not be proved as 
the separate will of either of the 
supposed testators, because it pur- 
ported to be a joins, and not a se- 
parate will: and because it im- 





plied from its structure, an agree- 


ment between them, which was 
inconsistent with its revocability, 
and therefore prevented its opera- 
tion as & will. Clayton v. Liver- 
man. 558 
See Devise.—Evinence, 11. 


WITNESS: 


See Evivence, 7, 8, 12, 43, 14, 


15, 22, 2%, 27, 28.— Wits, 
2, 3. 





- ERRATA. 


line 8, from bottom for “ generally” read “general.” 
“ — 2, of the first note after “at the” insert “same time. 
“ 2, of the second note for “ 1809”. read “ 1819.” 

8, from bottom for “ petitions” fead “‘ petition.” 
7, from bottom for “5 Murp.” read “ Murph.” 

13, from bottom for “ ajudica”’ read ajudicata.” 

10, from top after “ charged ” read ‘‘ as.” 

2, from top before “ which” read “in.” 

7, from bottom for “ as” read “so.” 

18, from top for “ All” read “ At.” 

6, from bottom before “ Gaston ” read “ Judge.” 

15, from bottom for “ position ” read “ positions.” 
6, from top for “ Pr’’ read “ Pt.” 

14, from top for “ an indifferency ” read “ unindifferency.” 

3, from top for “‘ Jus’’ read “ Jas.” 

3, from top before “ O’Dwyer v. Cutler” insert “in.” 

6, from bottom for “ deemed” read “ deem.” 

16, from top for “ him” read “ her.” 

, from bottom for“ peculiar” read “ particular.” 

7, from bottom for “ burg’ read “ Hanbury.” 

7, from bottom after “ offered” insert“ as.” 

19, from topafter “ returned” strike out “ him.” 

10, from bottom for “ havin g” read “ has.” 

5, from bottom for “ H."W. Haywood ” read “.W. H. Haywood.” 
2, fi top for “ its ” read“ the.” 

1, 2, for “ renovation ” read “ revocation.” 

13, from top for “ cases” read “ case.” 

21, from top for “then” read “there.” 

3, of nate place the comma before “ only ” instead of after it, and 

in line 6, of same ndte for “‘ demands ” read demand.” 

14, from bottom for “‘ property” read “contract” and for “con- 
‘tract” read “ property.” 
9, from after “does” strike out “ not.” 

6, from bottom for “ gui” read “ quo.” 

13, from r “ oblige ” insert “ to.” 

5, of the 5th note for “ appropriate ” read “ convert.” 

7, from bottom for “ appropriate” read “ convert.” 

15, from bottom for “ steal” read “ sell.” * 

3, from bottom for “at’’ read “ of.” 

from bottom for “ several” read “ seven.” 
from top for after mentioned ” read “ afore mentioned ” 

7, from top for * lessees” read“ Jessors.” 

1, of the note after “found” insert‘ and” and for “supposed” 
read “permitted” and in the 2nd line of the same note, strike 
out the periods and insert a comma. 

4, from bottom for‘‘ appealed "read appeared.” 

2, from botfom for “ this ” read “ the. 

5, of the note strike out the second “that.” 

7, ef the note for “bound” read “ barred.” 

1, .of 2nd note for “ Tysomes. Person” read “McCullock os. 

Tyson.’ : 

‘11, from bottom for “ Plea ” read‘ Pleas.” 

14, from top for“ A.W. Graham” read “ W. A. Graham.” 

10, from top before “ wit"’ read “ to.” 
14, from bottom for “‘ Bryden ”’ read “Boyden.” 
separate the 2nd note from the Ist beginning at “In an action,” 

2, a | top for “ witness”’ read “ witnesses.’ 

7, from bottom for “ H. B. Thack” read “ R. B. Thack.” 

2, of 2nd note after “ promissory” read “notes.” 

19, from top for “ silentia” read “ silentio.” 
17, from bottom for “had” read “has.” 
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